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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9385. 


E. Anthony & Sons, Inc., 


v. 


Petitioner, 


National Labor Relations Board, 

Respondent. 


BRIEF FOR PETITIONER. 

I. 

JURISDICTIONAL STATEMENT. 

This is a petition to review and set aside an order issued 
on August 26,1946, by the National Labor Relations Board 
(hereinafter called the Board) in a proceeding instituted 
by the Board against petitioner. The decision and order 
of the Board will be found at page 56 of the Joint Appen¬ 
dix. Board Member Gerard D. Reilly’s dissenting opinion 
will be found at page 64 of the Joint Appendix. The jur¬ 
isdiction of this Court rests on Section 10 (f) of the 
National Labor Relations Act. 
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n. 

STATEMENT OF THE CASE. 

The background of this case probably is different from 
any other that previously had come before the Board. 

Petitioner is the publisher of two newspapers, The Stand¬ 
ard-Times at New Bedford, Massachusetts, and the Cape 
Cod Standard-Times at Hvannis, Massachusetts. 

On August 26, 1946, the Board, with Gerard D. Reilly 
dissenting, issued an order directing petitioner to rein¬ 
state five former employees who had been discharged for 
cause and to make them whole for any loss of pay. The 
Board also ordered petitioner to make whole any loss of 
pay to two employees who had been discharged for cause 
but who, in the proceedings before the Board, stated that 
they did not desire reinstatement. 

On January 27,1945, petitioner discharged Max Kramer, 
who had been its General Business Manager for a number 
of years. The record is undisputed that prior to his dis¬ 
charge Kramer had printed in a union shop located at 
Cambridge, Massachusetts, application cards for the pur¬ 
pose of signing up petitioner’s employees in an organiza¬ 
tion entitled “Newspaper and Radio Workers’ Protective 
Association of Southeastern Massachusetts’’. At the time 
it discharged Kramer, petitioner knew nothing of his plan 
to organize its employees. The record is undisputed, how¬ 
ever, that Kramer had discussed the matter of the organi¬ 
zation with petitioner’s employees before his discharge. 
Subsequently, and almost immediately after his discharge 
these events occurred: 

On the same day several of petitioner’s employees signed 
application cards which were given to them either by 
Kramer or by Mary Harden, the latter of whom was sec¬ 
retary to William H. Cooper, petitioner’s Circulation Direc¬ 
tor in New Bedford. 

On January 30, 1945, the Association held a meeting at 
which Kramer, the discharged General Business Manager, 
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was elected president; John Silveira, City Circulation Man¬ 
ager of petitioner’s newspaper in New Bedford, was elected 
vice-president; Mary Harden was elected secretary; and 
William H. Cooper, petitioner’s Circulation Director, was 
elected treasurer and business agent (Joint App. 
81, 83, 129-130, 153-4, 254). 

Following a meeting of the Association on the evening 
of February 1, Cooper sent a telegram to petitioner resign¬ 
ing his position as its Circulation Director. The telegram 
was not received by petitioner until the next day, February 
2 (Bd. Ex. 3; Joint App. 270; 84). 

Cooper, immediately after his election as business 
agent, formally notified petitioner of the organization of 
the Association and demanded a conference for the pur¬ 
pose of negotiating a contract between petitioner and that 
Association. Petitioner ignored this request whereupon 
the Newpaper and Radio Workers’ Protective Association 
asked the National Labor Relations Board to certify and 
designate it as the collective bargaining representative for 
all of petitioner’s employees in petitioner’s circulation de¬ 
partment (Case No. l-R-2296). 

In addition to organizing the Newspaper and Radio 
Workers’ Protective Association, Kramer and Cooper also 
organized as an auxiliary of that Association another or¬ 
ganization which they called the Newspaper Carriers’ As¬ 
sociation of Southeastern Massachusetts and through 
Cooper made demand upon petitioner to negotiate a con¬ 
tract with that Association governing the conditions of 
delivery of its newspapers in the City of New Bedford. 
Petitioner ignored this demand whereupon a request for 
certification and designation as collective bargaining agent 
was filed with the Regional Director of the Board at Bos¬ 
ton (Case l-R-2310). 

Petitioner on February 8, 1945, was summoned by the 
Regional Director at Boston to appear at his office on 
February 13, for a conference concerning these two repre¬ 
sentation proceedings. Because petitioner’s counsel had 
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conflicting engagements the conference was not held until 
February 23, 1945. 

The record is undisputed that after it received Cooper’s 
letter petitioner made inquiry as to the nature of the Asso¬ 
ciation. This inquiry developed the fact that with the ap¬ 
proval of Cooper while in petitioner’s employ, John Sil- 
veira, petitioner’s City Circulation Manager in New Bed¬ 
ford, and Edmund Ellison, Circulation Manager of the 
Cape Cod Standard-Times at Hyannis, had compelled news¬ 
paper boys operating under contracts with petitioner to 
kick in part of their earnings to a “kitty”, the expenditure 
of which funds was solely in control of Silveira and Elli¬ 
son and subordinates of Ellison who at his direction had 
set up such a “kitty.” As soon as petitioner learned of 
these “kitties” it discharged Silveira and Ellison and of¬ 
fered to make whole any newspaper boy who had been com¬ 
pelled by them or their subordinates to pay money into 
their “kitties.” Petitioner also learned that under the di¬ 
rection of Kramer, Cooper, Silveira and Ellison, members 
of the Association were attempting to persuade carrier 
boys to break their contracts with petitioner. William 
Thompson, a District Circulation Manager of the Hyannis 
newspaper, was discharged on February 15,1945, for solic¬ 
iting carrier boys to break their contracts with petitioner. 
Inducing carriers to break their contracts was one of the 
reasons for Ellison’s discharge (Bd. Ex. 13, Joint App. 
277). 

Also, upon learning of the efforts of Kramer, Cooper, 
Silveira, Ellison, and others to persuade newspaper carrier 
boys to break their contracts with it, petitioner proceeded 
in the Superior Court of Massachusetts to enjoin Kramer, 
Cooper, the Newspaper and Radio Workers’ Protective 
Association and the Newspaper Carriers Association from 
interfering with existing contracts between petitioner and 
the carrier boys who purchased petitioner’s newspapers at 
wholesale rates and sold them to their customers at retail. 
After answer by the defendants in that proceeding and 
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following hearing, the Court enjoined Kramer, Cooper, 
their agents, servants and attorneys “from interfering with 
the existing contracts between the petitioner and the car¬ 
rier boys” in question (R. Ex. 7; Joint App. 29-1). That 
injunction is still in full force and effect. 

On February 13, Mary Harden was discharged for re¬ 
fusal to carry out instructions of her immediate superior, 
for interfering with the work of others including the call¬ 
ing of another female employee “a son-of-a-bitch”. On 
February 14, Sylvester Boff, an advertising solicitor em¬ 
ployed on the Cape Cod Standard-Times published by pe¬ 
titioner at Hyannis, Massachusetts, was discharged for 
failure to produce. The record is undisputed that over a 
period of months Boff brought in little business. The sum 
total of his production in a period of approximately six 
months was only about $120 more than the salary and allow¬ 
ances paid to him or for his account by petitioner. 

The discharges of Silveira, Harden, Ellison, Thompson 
and Boff were all made prior to Sunday, February 18, 
1945. On that day the Newspaper and Radio Workers’ 
Protective Association was turned over lock, stock and 
barrel to the American Newspaper Guild, C.I.O. by Kramer 
and Cooper. Kramer resigned as president and Silveira 
was elected to his place. Harden was continued as secre¬ 
tary and also elected treasurer of the Guild organization 
in place of Cooper. 

Bilsborrow Ainsworth was discharged from petitioner’s 
garage on February 21 because of his failure to keep trucks 
in operating condition and sending such trucks out in 
dangerous shape on February 10,11,12 and 13. On Marcli 
20, 1945, petitioner discharged Manual Simas, a part-time 
truck driver. Petitioner made it clear to Simas that he 
was being discharged for having wet bundles every week, 
for refusing to unload a truck at Branch A and for caus¬ 
ing a riot at Branch C (Joint App. 228). 

It was not until petitioner’s counsel appeared at the 
office of the Regional Director in Boston on February 23, 
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1945, that petitioner learned the American Newspaper 
Guild had stepped into the picture. The Regional Director, 
in accordance with the practice of his office, had notified 
the Guild of the dispute between the Kramer-Cooper or¬ 
ganizations and petitioner on February 8 when he sum¬ 
moned petitioner to appear at his office on February 13 
for a conference concerning the representation proceedings 
initiated by Kramer and Cooper. 

On August 25, 1945, the Board through its Regional 
Director at Boston issued a complaint against E. Anthony 
& Sons, Inc., alleging that petitioner in the course of its 
business had violated Sections 8 (1) and (3) of the Na¬ 
tional Labor Relations Act (hereinafter called the Act). 

The complaint alleged, inter alia, that the Union,—pre¬ 
sumably the American Newspaper Guild, C.I.O.,—is a labor 
organization as defined in Section 2, sub-section (5) of the 
Act (Joint App. 262). 

The complaint further alleged that the Newspaper and 
Radio Workers’ Protective Association of Southeastern 
Massachusetts, hereinafter called the Association, was until 
on or about February 18, 1945, a labor organization within 
the meaning of Section 2, sub-section (5) of the Act (Joint 
App. 262). 

Then the complaint alleged that petitioner had discharged 
and at all times since their discharge had refused to rein¬ 
state seven employees (Joint App. 262, 263). 

Still further, the complaint alleged that petitioner dis¬ 
charged the employees named therein “for the reason that 
they joined or assisted the Association and/or the Union 
and engaged in other concerted activities for the purposes 
of collective bargaining or other mutual aid or protection” 
(Joint App. 263). 

Paragraph 8 of the complaint alleged that petitioner dur¬ 
ing the period beginning on or about January 1, 1945 and 
continuing to and including the date of the complaint 
(August 25, 1945) had interfered with, restrained and co- 
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erced its employees in the exercise of the rights guaranteed 
in Section 7 of the Act. 

(a) By keeping the Association’s and/or the Union’s 
meetings, their leaders, officers and members, under sur¬ 
veillance ; 

(b) By questioning certain of the employees as to whe¬ 
ther or not they had joined the Association and/or the 
Union and stating to said employees that they would obtain 
no benefits from either of the said organizations; 

(c) By inquiring of certain of the employees what bene¬ 
fits they expected to obtain from union organization; 

(d) By telling certain employees that persons of their 
intelligence and ability had no place in a union organi¬ 
zation; 

(e) By orally characterizing the Association as a 
“racket” and its leaders and organizers as “racketeers”; 

(f) By promising certain employees advancements in 
their employment if they refrained from joining the Asso¬ 
ciation and/or the Union; 

(g) By advising certain of its employees against atend- 
ing meetings of the Association and/or the Union and by 
attempting to physically restrain certain of its employees 
from attending such meetings (Joint App. 263-4). 

All of which the complaint alleged constituted violations 
of Section 8, sub-section (1) of the National Labor Relations 
Act. 

On August 31, 1945, petitioner filed its answer (Joint 
App. 266-7). Therein it admitted that certain of its activi¬ 
ties, alleged in the complaint for the purpose of sustaining 
the Board’s jurisdiction, affected commerce. 

In its answer petitioner denied that it had been engaged 
in or was still engaging in any of the unfair labor practices 
alleged in the complaint. Hearing was held at New Bed¬ 
ford, Massachusetts, on October 22, 23 and 24, 1945, before 
Robert M. Gates, Trial Examiner of the National Labor 
Relations Board. Petitioner was represented by counsel 
as was the Am erican Newspaper Guild and the Board. The 
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Newspaper and Radio Workers’ Protective Association of 
Southeastern Massachusetts was not represented by counsel 
and did not participate in the hearing. 

When this case came on for hearing before the Trial 
Examiner of the Board, petitioner requested the issuance by 
the Trial Examiner of a subpoena directed to Dr. A. 
Howard Myers, former Regional Director, National Labor 
Relations Board, First Region, to appear and testify. The 
Trial Examiner denied that request (Joint App. 255). 

Petitioner previously had called upon counsel for the 
National Labor Relations Board who appeared as the repre¬ 
sentative of the Board to produce at the hearing for use 
therein the files of the First Region’s office in reference to 
Cases Nos. l-R-2296, l-R-2310 and l-C-2512 including any 
memoranda or reports concerning interviews "with Max 
Kramer or William H. Cooper; any representations made 
by them to the Board’s representatives; any order of dis¬ 
position of the foregoing entitled cases together with any 
memoranda pertaining to any withdrawal by petitioners 
or charging parties in the foregoing cases. Petitioner 
also called upon the Board’s representative to produce 
correspondence or any other material or memoranda bear¬ 
ing upon the entry of the American Newspaper Guild in 
this controversy wherein the American Newspaper Guild 
took over from the Newspaper and Radio Workers’ Pro¬ 
tective Association its list of members in New Bedford and 
substituted itself as the charging party in the proceedings 
resulting in the issuance of the complaint herein. Peti¬ 
tioner requested further information from the Board in¬ 
cluding its complete files concerning the representations of 
the Guild and the investigations made by the Board’s repre¬ 
sentatives, etc., etc. in reference to this case, and the com¬ 
plete files in Case No. l-C-2517 concerning the withdrawal 
of the charges filed by Ellison in that case if they were 
withdrawn and the substitution of the American Newspaper 
Guild as the charging party in his behalf. In the same 
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request petitioner asked the Board to produce Dr. A. 
Howard Myers, former Regional Director of the National 
Labor Relations Board, First Region, to testify in this 
proceeding. 

Petitioner’s request was denied in toto by counsel for 
the Board, whereupon petitioner requested the Trial Ex¬ 
aminer to issue a subpoena for Dr. Myers and to compel 
the production of the material requested in counsel’s letter. 
Both requests were denied by the Trial Examiner (Joint 
App. 255). 

The Trial Examiner in his report found petitioner guilty 
of violating Section 8 (1) of the Act and recommended that 
the Board issue an order directing petitioner to cease and 
desist from further violations. 

The Trial Examiner also found petitioner guilty of vio¬ 
lating Section 8 (3) of the Act, holding that petitioner had 
discharged the seven employees for union activities. He 
recommended that all seven be made whole for any loss 
of pay and that five of the seven be offered reinstatement. 
He stated as his reason for failing to recommend the rein¬ 
statement of the other two—Harden and Ellison—that 
neither desired reemployment by petitioner. 

On August 26, 1946, the Board issued its decision and 
order in which it adopted the findings, conclusions and 
recommendations of the Trial Examiner with certain modi¬ 
fications and exceptions. This action was taken by a ma¬ 
jority of the Board. Board Member Gerard D. Reilly dis¬ 
sented in an opinion which appears at page 64 of the Joint 
Appendix. 

On September 5, 1946, petitioner filed its petition to re¬ 
view and set aside the Board’s order pursuant to Section 
10 (f) of the National Labor Relations Act (Joint 
App. 2). 
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m. 

STATUTE INVOLVED. 

The pertinent provisions of the National Labor Relations 
Act (Act of July 5,1935, C. 372, 49 Stat. 449, U. S. C. Supp. 
Ill, Title 29, Sec. 151, et seq.), are set forth in an appendix 
to this brief at pages 44-47. 


IV. 

STATEMENT OF POINTS. 

The Board erred— 

1. In upholding the Trial Examiner’s refusal to issue 
a subpoena directing Dr. A. Howard Myers, former re¬ 
gional Director of the Board for the First Region, to ap¬ 
pear and testify. 

2. In upholding the refusal of the Trial Examiner to 
order counsel for the Board to produce certain papers re¬ 
lating to Cases l-R-2296, l-R-2310, l-C-2512, l-R-2351, 
l-C-2517 and l-C-2520. 

3. In holding that the activities of William H. Cooper in 
organizing the employees of petitioner’s circulation de¬ 
partment while acting as director of that department were 
immaterial to any issue in this case. 

4. In failing to find that the Kramer-Cooper Association 
was organized in violation of the Act and was illegal. 

5. In failing to find in accordance with uncontroverted 
testimony that the Kramer-Cooper Association was an or¬ 
ganization which petitioner, under the Act, was bound to 
disestablish. 

6. In failing to make findings with regard to the “News¬ 
paper Carriers Association” which -was an affiliate of the 
“Newspaper and Radio Workers’ Protective Association” 
and organized by the same persons. 
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7. In holding that the Guild was a labor organization 
within the meaning of the Act. 

8. In holding that the Kramer-Cooper Association was 
a labor organization within the meaning of the Act. 

9. In holding that John Silveira, Mary Harden, Sylvester 
Boff, Edmund B. Ellison, William Thompson, Bilsborrow 
Ainsworth and Manuel Simas, or any of them, were dis¬ 
charged by petitioner in violation of the Act. 

10. In failing to find that the said Silveira, Harden, Boff, 
Ellison, Thompson, Ainsworth and Simas were, and each 
of them was, discharged for cause and in failing to find 
further that each of them was notified of the reason for 
his discharge at the time he was discharged. 

11. In ordering the reinstatement with back pay of said 
Silveira, Boff, Thompson, Ainsworth and Simas, or any of 
them. 

12. In ordering petitioner to make whole the said Har¬ 
den and Ellison, or either of them. 

13. In holding that petitioner had discouraged member¬ 
ship in the Guild and in failing to find that petitioner had 
never discouraged membership in the Guild or in any 
legally constituted labor organization. 

14. In ordering petitioner to cease and desist from dis¬ 
couraging membership in the Guild. 

15. In holding that petitioner had interfered with, re¬ 
strained and coerced its employees in 9 the exercise of rights 
guaranteed to employees by the Act. 

16. In ordering petitioner to cease and desist from in¬ 
terfering with, restraining or coercing its employees in the 
exercise of such rights. 

17. In ordering petitioner to post at its newspaper plants 
at New Bedford and Hyannis, Massachusetts, and at all 
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branch offices which it maintains in its business, copies of 
the notice attached to the Intermediate Report herein. 

18. In not dismissing the complaint in its entirety. 

19. In other respects apparent of record. 


V. 

SUMMARY OF ARGUMENT. 

1. The Board erred in upholding the Trial Examiner’s 
refusal to issue a subpoena directing Dr. A. Howard Myers, 
former Regional Director for the National Labor Relations 
Board, to appear and testify. 

2. The Board erred in upholding the Trial Examiner’s 
refusal to order the Board attorney to produce certain pa¬ 
pers pertaining to Cases Nos. l-R-2296, l-R-2310, l-C-2512, 
l-R-2351, l-C-2517 and l-C-2520. 

3. The Kramer-Cooper Association was organized in 
violation of the Act and was illegal. It was an organiza¬ 
tion which petitioner was bound to disestablish since it had 
been organized by petitioner’s executives and supervisors. 
Nothing in the Act prevents an employer from discourag¬ 
ing membership in an illegal organization. 

4. There is no support in the record for the basket 
charges that petitioner violated Section 8 (1) of the Act. 

5. There is no substantial evidence in the record to sup¬ 
port the findings that Silveira, Harden, Boff, Ellison, 
Thompson, Ainsworth and Simas were discharged because 
of their union activity. Each of these persons was dis¬ 
charged for cause and was notified of the reason for his 
discharge at the time he was discharged. 

6. The Board erred in ordering the reinstatement of 
Silveira, Thompson, Ainsworth and Simas since there is 
no finding and there is no evidence that any of these per¬ 
sons wishes to be reinstated. Silveira testified that he did 
not want to be reinstated. 
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VI. 

ARGUMENT. 

1. The Board erred in upholding the Trial Examiner’s 
refusal to issue a subpoena directing Dr. A. Howard Myers, 
former Regional Director for the National Labor Relations 
Board, to appear and testify. 

The circumstances surrounding the formation of the 
Kramer-Cooper Association are of vital importance in this 
proceeding. They were well-known to Dr. Myers. They 
are important not only in this proceeding but also in Cases 
Nos. l-R-2296, l-R-2310 and l-C-2512 which were brought 
before the Regional Office for the First Region. Dr. Myers 
informed counsel for petitioner that he would appear and 
testify but only if subpoenaed (Joint App. 251). It is sub¬ 
mitted that the Trial Examiner erred in failing to issue 
such a subpoena. Only through the issuance of such a sub¬ 
poena could the entire body of material and relevant facts 
have been adduced. 

2. The Board erred in upholding the Trial Examiner’s 
refusal to order the Board attorney to produce certain 
papers pertaining to Cases Nos. l-R-2296, l-R-2310, l-C-2512, 
l-R-2351, l-C-2517 and l-C-2520. 

Counsel for petitioner asked counsel for the Board, in n 
letter dated October 19, 1945, to produce at the hearing in 
this case the files of the Regional Office in reference to cases 
numbered l-R-2296 and l-R-2310 and case number l-C-2512 
and any memoranda or reports concerning interviews with 
Max Kramer or William H. Cooper, any representation •• 
made by them to the Board in the matter of the disposition 
of the above-entitled cases, together with any memoranda 
pertaining to any order or orders of dismissal or any memo¬ 
randa pertaining to any withdrawal by petitioners or charg¬ 
ing parties in the above cases (Joint App. 251). 

Counsel for the Board was also asked to produce for the 
hearing any memoranda, reports, correspondence or other 
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material bearing upon the entry of the American News¬ 
paper Guild in the New Bedford situation, where the Guild 
took over the Kramer-Cooper Association’s list of members 
and substituted itself as the charging party in the proceed¬ 
ings resulting in the issuance of the complaint in this case 
(Joint App. 251). 

Counsel for petitioner specifically asked for the produc¬ 
tion of the petition in Case l-R-2351 with any correspond¬ 
ence or memoranda pertaining to interviews with officials 
of the Guild incidental to that petition, and the complete 
files of the office concerning representations of the Guild 
including investigations made by the Board’s representa¬ 
tives in connection with Case No. l-C-2520 (Joint App. 
251). 

Counsel for petitioner also asked for the files, in refer¬ 
ence to Case No. l-C-2517 including any memorandum con¬ 
cerning the withdrawal of the charge filed by Ellison in that 
case and, if that were withdrawn, concerning the substitu¬ 
tion of the American Newspaper Guild as the charging 
party in his behalf (Joint App. 251-2). 

Counsel for the Board informed counsel for petitioner 
that he had some of the papers with him at the hearing 
but that he would not produce any of them unless the Trial 
Examiner instructed him to do so (Joint App. 250). The 
Trial Examiner stated that he would not require coun¬ 
sel for the Board to produce any documents (Joint App. 

254) . An exception w r as noted to this ruling (Joint App. 

255) . It is submitted that the Board erred in affirming this 
ruling. 

The “labor organization” involved in this case was estab¬ 
lished by petitioner’s Circulation Director and General 
Business Manager during their employment by petitioner. 
The record shows Kramer organized the Association be¬ 
fore he was discharged by petitioner on January 27, 1945, 
and wrhile he was still acting as General Business Manager. 

The Kramer-Cooper Association had no status as a labor 
organization by reason of the circumstances of its organi- 
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zation. Petitioner was prevented from making a full 
presentation as to these circumstances by the refusal of the 
Trial Examiner to grant its request for a subpoena for Dr. 
Myers and its request to compel the production of perti¬ 
nent evidence available on the spot and in possession of 
Board’s Counsel. 

The evidence of Dr. Myers was the best evidence avail¬ 
able on the question of the bona tides as a labor organiza¬ 
tion of the Newspaper and Radio Workers’ Protective 
Association of . Southeastern Massachusetts. When the 
Trial Examiner denied petitioner’s request for a subpoena 
for Dr. Myers and for the production of the Board’s files 
pertaining to that organization he ipso facto denied peti¬ 
tioner that “full opportunity to be heard . . . and to intro¬ 
duce evidence” that is the right of every citizen under our 
guarantee of due process. 

Through Dr. Myers and the production of the records 
requested petitioner would have been able to prove that 
after Kramer and Cooper set up the Newspaper and Radio 
Workers Protective Association and the Newspaper Car¬ 
riers Association and made their demands upon petitioner 
to negotiate contracts with those Associations, which pe¬ 
titioner ignored, they went to Boston for a conference with 
Dr. Myers. As a result of that conference they filed peti¬ 
tions asking the Board to certify and designate the two 
Associations as the representatives for collective bargain 
ing purposes of petitioner’s employes in its circulation de¬ 
partment and of the independent contractors who distribute 
petitioner’s newspapers in the City of New Bedford on 
home delivery routes. By reason of the fact that Kramer 
had been petitioner’s General Business Manager and 
Cooper its Circulation Director, Dr. Myers was suspicious 
of the circumstances surrounding the organization of these 
two groups. However, after the conference with the two 
men he notified petitioner of the filing of the petitions for 
representation and commanded petitioner to appear in his 
office for a conference. Petitioner’s counsel was otherwise 
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engaged and the conference was postponed from February 
13, 1945 to February 23, 1945. 

Dr. Myers in accordance with the custom of his office in¬ 
vited the American Federation of Labor and the American 
Newspaper Guild, neither one of which had expressed any 
interest in this situation up to that time, to attend the con¬ 
ference scheduled in his office on February 13. Both the 
A. F. of L. and the American Newspaper Guild were also 
invited to the conference on February 23. 

Meanwhile on February 18, as hereinbefore pointed out, 
the Newspaper and Radio Workers’ Protective Association 
was turned over lock, stock and barrel to the American 
Newspaper Guild by Kramer and Cooper. When petition¬ 
er’s counsel arrived at Dr. Myers’ Office on February 23, 
he was confronted with a copy of a letter purportedly ad¬ 
dressed to petitioner by the American Newspaper Guild 
claiming the same right of representation as theretofore 
had been claimed by the Newspaper and Radio Workers* 
Protective Association. This was the first intimation peti¬ 
tioner had that the Guild had entered the picture. 

The important thing about that conference, however, is 
that when Cooper showed up as the representative of two 
Associations which he and Kramer had formed he was con¬ 
fronted by petitioner’s statement that those organizations 
had been formed during the time Kramer and Cooper were 
in petitioner’s employ. Kramer did not appear that day. 
Dr. Myers, however, ascertained from Cooper that he had 
been active in organizing these Associations before he re¬ 
signed as petitioner’s Circulation Director, whereupon Dr. 
Myers informed him that he could withdraw the two peti¬ 
tions for certification and designation as bargaining rep¬ 
resentatives or the Regional Director would dismiss them. 

The foregoing would have been testified to by Dr. Myers 
had the Trial Examiner issued the subpoena requested by 
petitioner. That testimony absolutely would have refuted 
the Trial Examiner’s finding that Cooper had taken no part 
in the organization of petitioner’s employees while he was 
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still one of its executives. Whereas, this finding was not 
specifically approved by the Board, nevertheless the Board 
held that Cooper’s activity in behalf of the Association 
while he was a supervisory employee was not material to 
any issue in this case (Joint App. 61-2). 

The Board upheld the Trial Examiner’s refusal to issue 
a subpoena or order the production of papers on the fur¬ 
ther ground that 

“Neither the character of the Association as an unlaw¬ 
fully dominated labor organization, nor alleged activity 
of Cooper in behalf of the Association while he was a 
supervisory employee (which relates only to the char¬ 
acter of the Association), are issues raised by the 
pleadings in this proceeding * * # ” (Joint App. 61-2). 

This statement is plainly wrong. In its complaint the 
Board alleged that the Kramer-Cooper Association and its 
successor were “labor organizations” within the meaning 
of Section 2 (5) of the Act (Joint App. 262). In its an¬ 
swer petitioner demanded strict proof of these allega¬ 
tions (Joint App. 267). The Board was informed more 
than six months before the complaint was issued that 
petitioner regarded the Kramer-Cooper Association as an 
illegal organization. At the outset of the hearing peti¬ 
tioner’s counsel made a statement in the course of which 
he said: 

“It is the respondent’s position in respect of one 
of these groups mentioned in the complaint, that is, 
the Newspaper and Radio Workers Protective Asso¬ 
ciation, that that Association was organized by the 
business manager and the circulation manager and 
certain subordinate executives of the respondent while 
they were in the employ of the respondent, without 
the respondent’s knowledge, • * * thereby subjecting 
the respondent to a violation of the law in helping to 
organize and set up and control the affairs of a labor 
union. 

“Simultaneously with the organization of that group 
the same executives in the circulation department at- 
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tempted to organize the newspaper carrier boys, who 
were independent contractors, and formed an auxiliary 
organization to be attached to this Newspaper and 
Radio Workers Protective Association, with the same 
business agent, the same officers, and so forth and so 
on, with the same type of application for membership 
and what have you.” 

#•••** 

“I think anything that has to do with the background 
as to the organization of either one of those groups 
by executives of this newspaper or as to the taking 
over of either one or both of these organizations by the 
Guild goes right to the heart of this complaint that 
the Newspaper and Radio Workers Protective Associa¬ 
tion was a bona fide labor organization and goes right 
to the heart of one of the series of charges against 
us, that we discharged people because they joined it.” 
(Joint App. 74-5.) 

The Court of Massachusetts found that the acts of these 
Associations were in violation of law and enjoined Kramer, 
Cooper, their agents, servants and attorneys “from inter¬ 
fering with the existing contracts between the petitioner 
and the carrier boys” (R. Ex. 7, Joint App. 294). 

The majority of the Board passed over the illegality of 
the Kramer-Cooper organizations. As pointed out by Mr. 
Reilly in his dissent, all that the Guild did was to substitute 
itself for an organization which had no standing under the 
law. 

Mr. Reilly pointed out that: 

“ * # # the issue of the bona tides of the Association 
and its successor were * * * raised in the course of 
the hearing” (Joint App. 67), 

and he criticized the Trial Examiner’s refusal to issue a 
subpoena in these words: 

“Since the subpoena was denied by the Trial Exam¬ 
iner, we must assume, on this state of the record, that 
this was true. As such testimony would have shown 
conclusively that the Association was illegal, it seems 
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to me that the Trial Examiner’s ruling was prejudicial 
error and that the case should be remanded” (Joint 
App. 66). 

3. Nothing in the Act prevents an employer from dis¬ 
couraging membership in an illegal organization which he 
is bound to disestablish. 

At the hearing in this case petitioner requested that a 
subpoena be directed to Dr. Myers in order to show that 
the Kramer-Cooper Association was organized by Kramer 
and Cooper before either of them left petitioner’s employ 
(Joint App. 250-255). A majority of the Board held 
that the subpoena vms properly refused since the facts 
which petitioner sought to prove were not material to any 
issue in this case (Joint App. 61-62). The majority opin¬ 
ion squarely raises the following question : 

Whether it is an unfair labor practice to discourage 
membership in an association illegally organized by 
two top business executives of an employer? 

Dr. Myers’ testimony added to that now in the record 
would have shown that the Association was conceived by 
petitioner’s General Business Manager who had the appli¬ 
cation blanks printed and discussed the proposed organiza¬ 
tion with his subordinates while still in petitioner’s employ 
and by its Circulation Director who resigned after having 
been elected business agent of the Association. These men 
used their position to organize petitioner’s circulation de¬ 
partment while still in petitioner’s employ. The first per¬ 
sons they enrolled were their immediate subordinates— 
Silveira, City Circulation Manager at New Bedford who 
became vice-president of the Association; Ellison, Circula¬ 
tion Manager of petitioner’s newspaper at Hvannis; and 
Harden, Cooper’s confidential secretary and head circula¬ 
tion bookkeeper. These persons in turn enrolled tlieir sub¬ 
ordinates. 

For instance, Silveira testified that Kramer spoke to him 
about the Association ‘‘a day or two previous” to Janu- 
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ary 27—the day on which Silveira signed his application 
and the day on which Kramer was discharged (Joint App. 
81). Later Silveira was given application blanks 

“For the branch manager and district managers and 
other employees of the circulation department who I 
was to approach to fill out applications for member¬ 
ship’ ’ (Joint App. 81). 

There can be no doubt that the Association was formed 
in violation of the Act and that petitioner was bound to 
disestablish it. Yet the Board has held that it is an unfair 
labor practice to discourage membership in such an Asso¬ 
ciation. 

The untenability of this position is clearly stated by 
Board Member Gerard D. Reilly in the first two paragraphs 
of his dissenting opinion. 

“In my opinion this case should be remanded, for 
as the record now stands the Association possesses all 
the indicia of a company-dominated union. Inasmuch 
as the charging union concededly is its successor, the 
Board has failed to establish a case for discrimination 
in violation of Subsection 8 (3), since it would be ab¬ 
surd to assume that this subsection was intended to 
prevent an employer from discouraging membership 
in organizations made illegal by the preceding subsec¬ 
tion. 

“It has been the historic position of this Board that 
any inside organization of rank and file employees and 
supervisors, which has been formed by supervisory em¬ 
ployees, is subject to disestablishment irrespective of 
whether the activities of the supervisors have been in¬ 
stigated or ratified by higher management. The evi¬ 
dence received by the Trial Examiner would seem to 
indicate that the Association falls into this category” 
(Joint App. 64-65). 

Petitioner has never sought to deny that it tried to find 
out about the activities of the Kramer-Cooper Association 
in order to protect itself. Petitioner does deny that it inter¬ 
fered with the Guild in any manner after February 23, 
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1945, when it first learned of its existence. Petitioner fur¬ 
ther denies that it discharged any person for membership 
in the Kramer-Cooper Association or in the Guild. 

When Cooper resigned, Nicholas J. Mahoney assumed 
direct personal supervision over the circulation depart¬ 
ment. Mahoney was petitioner’s Business Manager and as 
such had been superior to Cooper in executive authority. 
When Mahoney looked into the affairs of the circulation 
department, he learned that Silveira, petitioner’s City Cir¬ 
culation Manager at New Bedford, had set up a system 
whereby without petitioner’s knowledge he and district cir¬ 
culation managers working under him had compelled news¬ 
paper boys to contribute part of their earnings to h 
“ kitty”, the expenditure of which fund was solely in the 
control of Silveira. On the stand Silveira testified he never 
reported the existence of the “kitty” to petitioner and 
when given a leave of absence by petitioner in November 
1944 to go to Arizona for his health, he destroyed all of 
the “kitty” records (Joint App. 105-106); furthermore that 
he never made any accounting of the funds collected. 

When Mahoney learned of this “kitty” he promptly dis¬ 
charged Silveira and ordered an investigation to determine 
whether a similar “kitty” was in existence at Hyannis 
where the Cape Cod Standard-Times was published 

On the day following Silveira’s discharge, Mr. Bentley, 
an attorney for petitioner, went to Hyannis and learned that 
Ellison, Circulation Manager of the Cape Cod Standard- 
Times at Hyannis, had likewise established a “kitty”. 
Furthermore, Ellison had urged branch and district man¬ 
agers to set up other “kitties” and three of them had done 
so (Bd. Ex. 12; Joint App. 276, 160). As will be more fully 
set forth in the section of this brief dealing with Ellison’s 
discharge, these “kitties” were used to cover up slipshod 
methods of operation and wilful disobedience of orders. 
When petitioner learned that Ellison had established a 
“kitty” and that he had induced carriers to break their 
contracts, Ellison was discharged. 
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Petitioner discharged Harden for failure to do her job, 
Boff for failure to produce, Thompson for soliciting car¬ 
rier hoys to break their contracts, Ainsworth for failure 
to keep trucks in running order and Simas for getting his 
bundles wet, refusing to unload a truck at Branch A and 
for causing a riot at Branch C. 

The majority of the Board held that none of these per¬ 
sons was discharged for cause. In effect the Board ruling 
means that petitioner, when it learned of the illegal man¬ 
ner in which the Kramer-Cooper Associations had been 
set up, was obligated to talk over the matter with its em¬ 
ployees who had joined those organizations and advise 
them to resign upon penalty of being discharged if they 
did not resign. What the Board failed to recognize was 
that petitioner in its investigation of the Kramer-Cooper 
organizations discovered the improper activities of Silveira 
and Ellison in relation to the 1 ‘ kitties ” which they had set 
up to mulct carrier hoys handling petitioner’s newspapers 
in New Bedford and Hyannis and adjacent territories. The 
operation of these “kitties” was in direct violation of 
petitioner’s contracts with the newspaper boys themselves. 
Also what the Board failed to find was that when Harden, 
who had been Cooper’s confidential secretary, joined the- 
organization and was elected an officer of it she immedi¬ 
ately became an obstructionist in the office to the extent 
of calling another employee “a son-of-a-bitch” and in re¬ 
fusing to cooperate with persons with whom her superior, 
Mr. Mahoney, had instructed her to work. 

Also the Board failed to find that Thompson and Elli¬ 
son deliberately had sought to persuade carrier boys to 
break their contracts with petitioner and were discharged 
for that reason, discharges which in effect were approved 
by the Massachusetts Court when it enjoined Kramer, 
Cooper, their agents, et al., from further interference of 
such a nature. Thompson and Ellison were clearly agents 
acting in their behalf in an effort to break up petitioner’s 
home circulation set up and gain control over it. 
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Finally, what the Board failed to find was that the dis¬ 
charges of Boff, Ainsworth and Simas had nothing what¬ 
soever to do with the Association. Boff was discharged 
for failure to produce, Ainsworth was discharged for fail¬ 
ure to keep his trucks in proper condition during hazardous 
operating weather and Simas was discharged for refusing 
to unload a truck at Branch A, for causing a riot at Branch 
C and for careless handling of the bundles given to him 
for delivery to petitioner’s branch offices. 

So the net effect of the ruling of the majority of the 
Board in respect of the discharges of Silveira, Ellison, 
Thompson and Harden is that while petitioner had a right 
to discharge them if they refused to disassociate themselves 
from the Kramer-Cooper organizations, petitioner had no 
right to discharge them for any other cause. And the net 
effect of the Board’s order in respect of Boff, Ainsworth 
and Simas is that petitioner had no right to discharge 
them after it learned of the illegal organization set up by 
Kramer and Cooper. 

4. There is no support in the record for the basket 
charges that petitioner violated Section 8 (1) of the Act. 

When it came to petitioner’s attention that two of its 
top executives, Kramer and Cooper, had started their As¬ 
sociation; when it was learned that they had obtained the 
assistance of another top executive, Ellison, in organizing 
it; when it was learned that the organization was being 
carried on through district and branch managers—all of 
whom were subject to being fired by the organizers; then 
petitioner was entitled to find out what was going on. The 
Kramer-Cooper Association was illegal and acting in viola¬ 
tion of law (R. Exs. 3 and 7; Joint App. 282-294). Peti¬ 
tioner admits that it made inquiries as to the extent of the 
activities of this Association in order to protect itself. 

That petitioner was justified in so doing is shown by 
the withdrawal of the charges in Case No. l-R-2296. 
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If Dr. Myers bad been permitted to testify, further tes¬ 
timony would have been given to show that the Kramer- 
Cooper Association was illegal and acting in violation of 
law. 

All of the matters alleged in the basket 8 (1) charges 
occurred prior to February 18, 1945—the day on which the 
Guild took over the Kramer-Cooper Association. There is 
not one scrap of evidence to show that any of the basket 
charges relates to acts of petitioner after the Guild took 
over the Kramer-Cooper Association. 

There is no evidence that petitioner discussed the Guild 
with its employees. There is no evidence that petitioner 
ever exercised surveillance over the Guild. If Dr. Myers 
had been subpoenaed, it would have been proven that peti¬ 
tioner had no idea the Guild had entered the picture prior 
to February 23rd. 

5. John Silveira was discharged for cause and the Board 
erred in holding that he was discharged for union activity 
and in ordering petitioner to reinstate him with make 
whole pay. 

Board Exhibit No. 4 consists of a letter to Silveira dated 
February 13, 1945, notifying him of his dismissal (Joint 
App. 270). In that letter plaintiff states that Silveira was 
discharged for setting up and operating a “kitty” without 
the knowledge or consent of the company and that no ac¬ 
counting had ever been made by Silveira as to the monies 
derived from the “kitty”. 

Silveira’s testimony at the hearing clearly shows that 
he did set up a “kitty” while employed as petitioner’s City 
Circulation Manager (Joint App. 88). Money for the 
“kitty” was obtained by requiring the carriers to pay over 
a part or all of the money which they earned during the 
first week they operated under their contracts with peti¬ 
tioner (Joint App. 88-9, 93, 287-9). Silveira himself han¬ 
dled the funds in the New Bedford “kitty” and when he 
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left New Bedford on account of ill health destroyed all his 
records. 

Silveira testified that he himself collected “kitty” funds 
from district managers and branch managers who were un¬ 
der his supervision (Joint App. 109); that he never made 
any accounting to the company of the funds so collected 
(Joint App. 105); that he had destroyed his records so 
that he had no books, papers or records to support his 
statement that he had spent every penny of this fund to 
settle dead accounts and pay for broken windows. 1 

It is thus apparent from Silveira’s testimony that he had 
not only set up the “kitty” but that he required his dis¬ 
trict and branch managers to collect “kitty” money and 
turn that over to him, that he kept the money, made the 
expenditures from the “kitty” and never rendered an ac¬ 
counting to the company. 

When Mahoney learned of this “kitty” system, he dis¬ 
charged not only Silveira but also Ellison who operated 
another “kitty” in Hyannis. 

The Trial Examiner found and the Board approved the 
finding that Silveira was discharged for union activity. 
This finding is based on a conversation which petitioner’s 
Business Manager, Mahoney, had with Silveira on Febru¬ 
ary 2, 1945—the day petitioner received Cooper’s telegram 
of resignation. 

With regard to this conversation, the Trial Examiner 
found that: 

“Prior thereto, the respondent, through its general 
manager, Mahoney, had made it quite clear to both 
Silveira and Ellison that it was opposed to their union 
activity. Shortly after the first Association meeting, 
Mahoney asked Silveira ‘what it was all about’, told 
him that he was making a mistake, and that he should 
look out for himself and not think about others” (Joint 
App. 33). 

i The company expense Accounts showed that the company itself paid for 
broken windows (Board Ex. No. 4, Joint App. 270). 



26 


This is a misleading and incomplete account of Silveira’s 
testimony on direct examination regarding this conversa¬ 
tion. 

On February 2, after petitioner received Cooper’s tele¬ 
gram of resignation, Mahoney in his capacity as petitioner’s 
Business Manager assumed personal supervision over the 
circulation department. About 8:30 in the morning Ma¬ 
honey called Silveira to his office (Joint App. 85, 86). He 
shoved him Cooper’s telegram and asked “what it was 
all about’’ (Joint App. 86). Silveira replied that he was 
in no position to tell him and added, “You are going to 
know in due time” (Joint App. 86). Mahoney did not 
press Silveira but told him that he (Mahoney) would have 
to go down and take Mr. Cooper’s job; that lie was an 
advertising manager and didn’t know too much about cir¬ 
culation and that he hoped lie could count on Silveira for 
support (Joint App. 86). Silveira unequivocally stated 
that neither he nor Mahoney mentioned the word “union” 
during their conversation (Joint App. 86). Silveira fur¬ 
ther testified that Mahoney never spoke to him about the 
union before or after Silveira was discharged (Joint App. 
90-91). 

Silveira then told Mahoney that he was dissatisfied due 
to the fact that Mr. Kelleher came in and got the assistant 
circulation manager’s job. Silveira stated that he was do¬ 
ing the work while Kelleher had the title and was getting 
the money (Joint App. 91). 

This dissatisfaction of Silveira’s was deep-seated and 
had arisen long before the Kramer-Cooper Association was 
formed. Silveira testified in reply to a question by counsel 
for the Board: 

“I might have told Mr. Cooper that I believed I was 
entitled to the assistant circulation manager’s job, be¬ 
cause previous to Mr. Kelleher coming there I used to 
assist Mr. Cooper on almost everything and I thought 
I could do the job. I thought I was entitled to it. But 
he said he was sorry, that the company was hiring 
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somebody from out of town. I didn’t feel good about 
it because I thought I was entitled” (Joint App. 
91). 

1 ‘* # * at that time Mr. Mahoney told me that I should 
look out for myself and not think about anybody else. 

“Q. (By counsel for the Board) Was there any men¬ 
tion of the union? 

“A. No; there wasn’t anything about the union. He 
didn’t mention the word ‘union’—I ain’t positive— 
he said something in regard to I had a good job and 
for me not to make any mistakes” (Joint App. 
91). 

What did Mahoney do ? He asked Silveira, the City Cir¬ 
culation Manager, if he knew anything about the Circula¬ 
tion Director’s resignation. Silveira passed that off but 
told Mahoney he felt he should have had Kelleher’s job. 
Mahoney suggested that Silveira do his own job and stop 
worrying about the fact that Kelleher had been chosen 
Assistant Circulation Manager instead of himself some¬ 
time previously. 

There is thus nothing in Silveira’s testimony to support 
the finding that Mahoney “made it quite clear to” Silveira 
that he “waff opposed to their union activity.” Especially, 
since Silveira testified on direct examination that Mahoney 
never spoke to him about the union (Joint App. 90-91). 

At the hearing Silveira testified that: 

“I have not had the feeling to go to anybody and 
look for a job. I am ashamed of that record I have 
there” (Joint App. 114). 

It is submitted that Silveira was discharged for this rec¬ 
ord of which he was ashamed and not because of any legal 
union activity. The Board erred in failing so to hold. 
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6. Mary Harden was discharged for cause and the Board 
erred in holding that she was discharged for union activity 
and in ordering petitioner to make her whole for any loss 
of pay she suffered. 

Board Exhibit No. 8 consists of a letter to Mary Harden 
dated February 13, 1945, notifying her of her dismissal. 
That letter read as follows: 

“You are hereby discharged for neglect of your 
work, disregard of instructions and interfering with 
the work of others of the department” (Joint App. 
273). 

Harden’s testimony alone is sufficient to establish the 
fact that she was discharged for unsatisfactory work rather 
than union activity. 

Miss Harden had been Cooper’s secretary for a number 
of years. After Cooper resigned, Mahoney took charge of 
the circulation department (Joint App. 133). He brought 
in some new people including a Mrs. Barney and his secre¬ 
tary (Joint App. 134). Quite naturally his secretary han¬ 
dled his mail and took his dictation (Joint App. 134). 
Harden seems to have resented Mahoney’s bringing his own 
secretary along with him, and the Trial Examiner appar¬ 
ently considered that Mahoney was guilty of anti-union 
conduct in so doing. In his Intermediate Report the Trial 
Examiner states: 

“At about the same time Harden’s duties were cut. 
She was no longer permitted to take care of the mail 
and she was given no dictation” (Joint App. 26-7). 

#•••** 

“Shortly after this her duties were changed to the 
point where she had very little left to do. When viewed 
against the background of the other discriminatory 
discharges and unfair labor practices of the respond¬ 
ent herein discussed, it seems clear that when the re¬ 
spondent, 12 days prior to her discharge, admitted to 
Harden that she was a very capable employee, imme¬ 
diately thereafter threatened her, took away her work, 
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and then discharged her, the respondent was motivated 

by anti-union purposes” (Joint App. 34). 

Petitioner excepted to the finding that it is anti-union 
conduct for a man to take his private secretary with him 
when lie takes over a new job. It is submitted that the 
Board erred in overruling petitioner’s exception and in 
adopting the Trial Examiner’s Intermediate Report. 

About February 8, Mahoney asked Harden to help Mrs. 
Barney learn her duties. Harden testified that she carried 
out the instructions so far as work was concerned but that 
her social relations with Mrs. Barney were very cool (Joint 
App. 144). Harden testified that she was not cordial with 
Mrs. Barney (Joint App. 134-5). Harden testified that she 
was not friendly with Mrs. Barney around the office; that 
Mrs. Barney did not like to stay near Harden’s desk and 
that Mrs. Barney kept away from Harden’s desk every 
chance that she could (Joint App. 144). Harden testified 
that Mrs. Barney 

“didn’t want to sit near my desk, and I felt that the 
Standard-Times might say that I wouldn’t teach her. 
She refused to sit at my desk and I brought this fact 
out to Miss Pacheco. I said, ‘I hope you will notice 
that Mrs. Barney does not sit near my desk any longer 
than she can help” (Joint App. 136). 

By her conduct Harden deliberately disregarded Ma¬ 
honey’s instructions to help Mrs. Barney; she neglected her 
work and she interfered with Mrs. Barney in the proper 
performance of her work. 

On another occasion Harden called Jessie Caton a “son- 
of-a-bitch” and at the hearing testified that she still con¬ 
sidered Jessie Caton a son-of-a-bitch (Joint App. 142-3). 

Petitioner could not hope to run a newspaper office with 
Harden interfering in this manner with the work of other 
employees. As a result, Harden was discharged. 

The Trial Examiner’s finding which w T as upheld by the 
Board that Harden was discharged for union activity ap- 
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parently was based on a conversation which Harden had 
with Mahoney on the day petitioner received Cooper’s resig¬ 
nation. With regard to this conversation the Trial Ex¬ 
aminer stated: 

“She became secretary of the Association on Feb¬ 
ruary 1. On the following day she was called in by 
Mahoney and questioned about the meeting. She was 
told that her work was good, but that she was too in¬ 
telligent to join a union. A reasonable interpretation 
of the latter statement seems to the undersigned to be 
that she was being warned that she would endanger 
her job if she persisted in belonging to the Associa¬ 
tion” (Joint App. 34). 

The circumstances as disclosed by Harden’s own testi¬ 
mony are these: On the day that Mahoney assumed imme¬ 
diate jurisdiction over the circulation department, he asked 
Miss Harden to come to his office. Harden testified as fol¬ 
lows with regard to their conversation: 

“First he spoke about receiving a telegram from Mr. 
Cooper and asked me if I had known anything about 
it. I said I was sorry that I couldn’t tell him any¬ 
thing about him, that he would probably hear more 
about it later in the day. He said, ‘I understand there 
is some kind of an organization of some sort starting 
in the circulation department.’ He said, ‘Just as a 
matter of curiosity, what does an intelligent girl like 
you expect to get out of a union?’ 

“Prior to that he went on to tell me how good my 
work was with the Standard-Times and so forth. Then 
he questioned me on what I expected to get out of a 
union. I told him I expected job security, that appar¬ 
ently no one had security on the Standard-Times, that 
Mr. Kramer had been there a number of years and 
had been responsible for a great part of their success, 
and if he was fired, like he was, the rest of us could 
expect the same treatment” (Joint App. 132). 

At no time did Mahoney question Harden as to what 
had gone on at the meeting. At no time did he tell her 
that she was too intelligent to join a union. 
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Mahoney’s conversation was free from any warning ex¬ 
press or implied. He sought to ascertain why Cooper had 
resigned which was certainly a legitimate subject for in¬ 
quiry. 

The Trial Examiner found that: 

“On or about February 7, Mahoney told Harden in 
a ‘threatening manner’ that ‘you are on that side of 
the fence and I am on this side’ ” (Joint App. 26). 

Harden’s testimony with regard to that incident was as 
follows: 

“Mr. Mahoney moved down to Mr. Cooper’s office, 
and one day about five o’clock he called me into the 
office and he said very threateningly, ‘Now you know 
you are on that side of the fence and I am on this side 
of the fence,’ pointing to the wall. I said, ‘Oh, no. 
Regarding the work here we are both on the same side 
of the fence because I am being paid to work to the 
best of my ability, regardless of whether I belong to a 
union or not.’ Just then he started to say something 
else and was interrupted by Mr. Hayes, the mailing 
room foreman, and that was the end of the conversa¬ 
tion” (Joint App. 133). 

At this point Mahoney’s patience had been sorely tried. 
The two individuals were indeed on opposite sides of the 
fence. Harden, by her own admission, was not carrying out 
his instructions. She had already endeavored to make 
Jessie Caton’s work unpleasant even going so far as to call 
her a “son-of-a-bitch” (Joint App. 142). She had already 
been so unfriendly to Mrs. Barney whom she was sup¬ 
posed to help that Mrs. Barney kept away from Miss 
Harden’s desk every chance that she could (Joint App. 
144). 

Miss Harden by her conduct gave Mahoney no choice 
but to discharge her. It is submitted that this discharge 
was for cause and not for any legal union activity. 
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7. Edmund Ellison was discharged for cause and the 
Board erred in holding that he was discharged for union 
activity and in ordering petitioner to make him whole for 
any loss of pay he suffered prior to September 1945. 

Ellison, Circulation Manager of the Cape Cod Standard- 
Times, was discharged on February 14, 1945, for collecting- 
monies for his “kitty” for which no accounting was made 
to the company and for inducing carriers to break their con¬ 
tracts with the company (Board Exhibit No. 13, Joint App. 
277). 

Ellison ran a “kitty”. Money was collected from the 
carrier boys and no accounting was made to the Standard- 
Times. Ellison’s job in Hyannis was comparable to that 
of Cooper in New Bedford. He hired and fired employees 
and supervised their work in the circulation department of 
the Cape Cod paper. 

When petitioner learned of Ellison’s “kitty”, it dis¬ 
charged Ellison without further ado. 

Board Exhibits 14 and 15 demonstrate how the “kitties” 
operated and clearly show the evil of the whole “kitty” 
system (Joint App. 278). 

Board Exhibit 14 is a bill for a dead balance of $18 on 
Route 759 which the company sent to Ellison. 

This $18 dead balance had continued for a long time on 
Rout 759, notwithstanding the fact that Ellison, in his ca¬ 
pacity as Circulation Manager for the Cape Cod Standard- 
Times and the District Managers under him, were in¬ 
structed to collect the balances due from the carriers each 
week. The carriers in turn, under the contract which they 
signed with the company (Joint App. 287-9), were obli¬ 
gated to pay for the papers which they purchased from 
petitioner each week. Each carrier was required to give 
surety for the payment of his bills. The fact that there 
were dead balances on certain of these routes was due to 
the failure of the Branch Managers and Circulation Man- 
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agers to carry out their instructions from the management 
to collect each week on the contracts. 

Board Exhibit 14 carries Ellison’s pencilled notation tha: 
money order No. 274523 for $4.S8 sent by a Mrs. Dunnell 
had been applied to this bill. 

The circumstances under which Mrs. Dunnell made this 

j 

payment are interesting. Ellison testified that a boy by 
the name of Dunnell had given up his route leaving a dead 
balance of $4.88 (Joint App. 183-4). Ellison tried to col¬ 
lect the sum from Dunnell’s parents, who were on their 
son’s bond. Being unsuccessful he paid the $4.88 from his 
“kitty” (Joint App. 184). 

Thereafter, according to Ellison’s testimony, as a result 
of his dunning, Mrs. Dunnell, who was on her son’s bond, 
sent a money order for $4.88 direct to the Standard-Times 
at New Bedford. Then Mary Harden, who was the Circu¬ 
lation Department’s bookkeeper, finding no dead balance 
on the Dunnell boy’s route—Ellison having paid it from 
his “kitty”—applied the $4.88 at Cooper’s direction to re¬ 
duce the dead balance on Route 759 (Joint App. 184). 

Board Exhibit 15 is a further statement for this same 

i 

dead balance and is dated approximately one month later 
than the original bill. It is for $13.12 which shows, accord¬ 
ing to Ellison, that ‘ ‘ the payment of $4.88 had been received 
by the Standard-Times and entered on their books” (Joint 
App. 184). This bill is marked “Paid in full. Sent in 
4/21/44” with Ellison’s initials on it to indicate that the 
$13.12 had been paid. 

Thus from Board Exhibits 14 and 15 and the testimony 

* 

of Silveira and Ellison we have this picture. The City 
Circulation Manager at New Bedford and the Circulation 
Manager at Hyannis (Silveira and Ellison) with the knowl¬ 
edge of Cooper, Circulation Director of petitioner company, 
failed to carry out petitioner’s instructions for the collec¬ 
tion of monies due petitioner for the sale of its newspapers 
to carriers, even though the carriers had given surety for 
such payment. They set up “kitties” to cover up their 
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own slipshod methods of operation. By extracting money 
from carriers for these “kitties’’ for which neither ever 
made any accounting before hearing herein, they were able 
to conceal from petitioner their carelessness and wilful dis¬ 
obedience of its instructions. 

At all times Mahoney was superior to Cooper in execu¬ 
tive authority. When Cooper quit by telegraphic resigna¬ 
tion and Mahoney assumed direct personal supervision over 
the Circulation Department he learned for the first time of 
Silveira’s and Ellison’s “kitties” and promptly discharged 
them. He could not allow such an intolerable situation to 
continue and he could not condone such improper activities. 

There is not a word of evidence in the record to the effect 
that either Silveira or Ellison was fired because of mem¬ 
bership in the Kramer-Cooper Association. The Guild had 
not even entered the picture at the time Ellison and Sil¬ 
veira were fired. 

In its decision a majority of the Board stated that: 


“* * * In further support of the Trial Examiner’s 
finding, that the fact that Silveira and Ellison oper¬ 
ated ‘kitties’ was only a pretext for their discharges, 
we note that the respondent did not discharge three 
other employees who also maintained ‘kitties’, two of 
whom were still in its employ at the time of the hear¬ 
ing” (Joint App. 60). 


When petitioner first learned of the “kitties” in Febru¬ 
ary, 1945, it began to investigate. Mr. Mahoney conducted 
the investigation in New Bedford. He learned that the 
New Bedford “kitty” had been started by Silveira (Joint 
App. 88). He further learned that Silveira required his 
district and branch managers to collect “kitty” money 
which they turned over to him. Petitioner did not dis¬ 
charge everyone who was involved in the “kitty” arrange¬ 
ment. Petitioner discharged only Silveira—the man who 
set up the “kitty” and who was responsible for its con¬ 
tinuance. 



On Cape Cod there was not one “kitty” but several. | 
When Mr. Bentley hivestigated them, he learned that Elli- | 
son was responsible for their existence. Ellison was Circu- j 
lation Manager of the Cape Cod Standard-Times. In a j 
statement to Mr. Bentley during the investigation, Ellison j 
stated that: 

“Approximately three years ago, in my supervisory 
capacity I first established for myself and then advo- 
cated to certain district men the establishment of a! 
‘kitty’ system” (Board Ex. 12, Joint App. 276). 

Here again petitioner did not discharge everyone who was j 
involved in the “kitty” arrangement. Petitioner discharged 
only the man responsible for its existence. 

Ellison testified that George Avila, Richard Chase and! 
Joseph Cabral also maintained “kitties”. These men were! 
subordinates of Ellison who maintained “kitties” at his; 
direction. Chase was an active member of the Association ! 
and one of its trustees (Joint App. 83). The record does! 
not show whether Avila and Cabral were members of the! 
Association or not. It may be assumed that they were be-! 
cause Ellison actively organized his subordinates and be-| 
cause the record shows that Avila solicited members forj 
the Association at Ellison’s direction (Joint App. 179). 

The record shows that Ellison not only maintained aj 
“kitty” but also actively participated in the Newspaper; 
Carriers Association. The Massachusetts Court found that; 
the activities of this Association were in violation of law 
and enjoined Kramer, Cooper, their agents, servants and 1 
attorneys “from interfering with the existing contracts be^ 
tween petitioner and the carrier boys” (R. Ex. 7, Joint 
App. 294). 

Thompson, who was discharged for soliciting carrier! 
boys to break their contracts with petitioner (Joint Appi 
232) and who was a district manager working under Elli-} 
son testified that Ellison had given him the application 
blanks which he used in signing up the carrier boys (Joini 
App. 205). 
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Ellison himself testified that he handed George Avila, 
another district manager, messages from the Association 
to the parents of carrier boys asking the parents to get 
their boys to sign up (Joint App. 179). Ellison testified 
further that he told Avila to return the application blanks 
to him or to the truck driver after they had been signed 
(Joint App. 179). By these acts Ellison interfered with 
the contracts between petitioner and the carrier boys. For 
these acts, and others, Ellison was discharged (Bd. Ex. 13, 
Joint App. 277). 

8. Sylvester Botf was discharged for cause and the Board 
erred in holding that he was discharged for union activity 
and in ordering petitioner to reinstate him with make whole 
pay. 

Boff was an advertising solicitor for the Cape Cod 
Standard-Times. He was given a trial during the Fall of 
1944 at a salary of $35 per week plus an allowance for his 
automobile and gas. Botf testified that his salary was to 
be increased if he showed results (Joint App. 194). In 
his testimony Botf was unable to point to business which 
he produced which would justify petitioner in continuing 
him in his job. Respondent’s Exhibits 8 and 9 show that 
the amount of advertising revenue produced by Botf did 
not justify the money paid him by petitioner (Joint App. 
295). Botf was discharged on February 14, 1945, for the 
reason that he had not made good. 

On direct examination Botf did not touch upon his failure 
to produce except to state that the Falmouth Enterprise 
had sold more space in Boff’s territory than Botf had 
(Joint App. 191). 

On cross-examination counsel for petitioner tried to find 
out what business Botf had produced which would justify 
his salary. Boff was unable to point out any such business. 
He said he didn’t know, that he didn’t care to guess (Joint 
App. 196) or that he didn’t care to state (Joint App. 196). 
Counsel for petitioner asked him how many accounts he 
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brought in. He didn’t know (Joint App. 194). He had no 
idea of the dollar volume per week of the accounts he did 
sell and he refused to guess (Joint App. 195-6). 

He did guess in response to a question by counsel for 
petitioner that he had tripled the space which petitioner 
had hitherto sold in the area for which Boff was responsi¬ 
ble (Joint App. 194). But he was unable to give or re¬ 
fused to give any facts on which this guess was based. 

The record shows that Boff was paid $840 in salary dur¬ 
ing his employment; that he received $115 for car allow¬ 
ance; that petitioner paid for liis account for gas and oil 
used in his car $71.23 or a total of $1,026.23 (Joint App. 
295). 

As against this, in a period of between five and six 
months, Boff produced a total dollar volume of advertising 
of but $1,150.81 or but $124.58 more than was paid to Boff 
and for his account (Joint App. 295). 

Boff was given a try out and did not make good. No 
newspaper could afford to retain indefinitely an advertising 
solicitor who does not pay his way. 

9. William Thompson was discharged for cause and the 
Board erred in holding that he was discharged for union 
activity and in ordering petitioner to reinstate him with 
make whole pay. 

William Thompson was a district circulation manager 
working directly under Ellison at Hyannis, Massachusetts. 
He was discharged on February 15, 1945, for soliciting 
carrier boys to break their contracts with petitioner (Joint 
App. 232). 

The record is clear that Kramer and Cooper sought to 
interfere with the contracts which petitioner had with the 
boys who carried its newspaper. This interference was 
carried out under the guise of organizing a “Newspaper 
Carriers Association”. The activities of Cooper and 
Kramer in this respect have been declared illegal and have 
been enjoined (R. Ex. 7, Joint App. 294). 
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The Trial Examiner found that Thompson had solicited 
carriers to join the Newspaper Carriers Association but 
held that this was union activity for which petitioner was 
not entitled to discharge Thompson (Joint App. 35). 

The Board erred in upholding this portion of the Inter¬ 
mediate Report. It is clear that the sole reason for Thomp¬ 
son’s discharge was his participation in the illegal activi¬ 
ties of the Newspaper Carriers Association. For this 
reason he should have been and was discharged. 

10. Bilsborrow Ainsworth was discharged for cause and 
the Board erred in holding that he was discharged for union 
activity and in ordering petitioner to reinstate him with 
make whole pay. 

Bilsborrow Ainsworth was foreman of petitioner’s 
garage. As such it was his responsibility to keep petition¬ 
er’s trucks in running order (Joint App. 219). On four 
consecutive days, February 10, 11, 12 and 13, the same 
truck operated by Frank Press broke down. 

On one occasion Press had to have temporary repairs 
made at another garage (Joint App. 21S). On at least 
one other occasion Press had to wait while Ainsworth 
brought another truck to him. 

Petitioner could not hope to operate with its trucks break¬ 
ing down every day. As soon as it learned of Ainsworth’s 
failure to keep the Press truck in repair, it discharged 
Ainsworth. 

The Board approved the Trial Examiner’s finding that 
both Kramer and Cooper had congratulated Ainsworth on 
his work when they had been in charge of it (Joint App. 
31, 57). 

There is nothing in the record to show that Ainsworth 
did good work. The finding was apparently based on Ains¬ 
worth’s testimony that Cooper once told him that the 
garage looked very nice (Joint App. 221). Ainsworth 
was not discharged for failure to keep the garage clean; 
he was discharged for failing to keep petitioner’s trucks 
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in running order. There is not one shred of evidence that 
Kramer or Cooper or any one else ever congratulated Ains¬ 
worth on his ability to keep his trucks in running order. 
The record does show by Ainsworth’s own testimony that 
he failed to do so. 

11. Manuel Simas was discharged for cause and the 
Board erred in holding that he was discharged for union 
activity and in ordering petitioner to reinstate him with 
make whole pay. 

Manual M. Simas was employed by petitioner as a part- 
time truck driver. He was a “joiner”. He belonged to 
the C.I.O. at the mill (Joint App. 226); he attended every 
meeting of the Kramer-Cooper Association (Joint App. 
224); he applied for membership in Local 59 of the 
Teamsters’ Union (Joint App. 226); he joined the Guild 
(Joint App. 226). Simas proceeded on the theory that j 
“there is no law says that I can’t join” (Joint App. 226). 

The Trial Examiner found that Simas was discharged 
for union acivitv but he failed to state which of these unions ! 
Simas was active on behalf of. 

Simas’ main complaint seems to have been that Mahoney, 
the Business Manager of the Standard-Times, could not j 
get him elected to membership in Local 59 of the Team¬ 
sters’ Union. j 

Simas called on Mahoney one day in March to ask about 
joining Local 59 and to ask where its office was. Mahoney | 
didn’t advise him to join or refrain from joining but he ! 
did tell him where the Teamsters’ Office was. Simas went ! 
to the Teamsters’ Office and made his application. The 
next day he “asked Mr. Mahoney where was my union but- I 
ton” (Joint App. 226). There is nothing in the record to 
show that Simas ever got his button. j 

Simas was discharged on March 20, 1945, and given two j 
weeks pay. The record shows that petitioner made it clear j 
to Simas that he was being discharged for having wet bun- j 
dies every week, for refusing to unload a truck at Branch A 
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and for causing a riot at Branch C (Joint App. 228). 
Simas did not question these reasons at the time or at¬ 
tempt to explain his conduct. Nothing was said about am 
union and it is clear that none of Simas’ union memberships 
entered into his discharge. 

At the hearing Simas testified that he was discharged 
on March 20, 1945, and that petitioner’s Business Manager 
told him at that time that he was being discharged for hav¬ 
ing wet bundles (Joint App. 228). The Board approved 
the Trial Examiner’s finding that this reason was “with¬ 
out merit” since Simas also testified that there had been 
no rain for at least two weeks prior to his discharge (Joint 
App. 36). The official records of the Weather Bureau, De¬ 
partment of Commerce show that Simas was plainly wrong 
in making such a statement. 

The official records show that on March 6 at New Bed¬ 
ford it commenced to rain at 5 a. m., that it rained until 
2:15 p. m., and that more than one-half inch of rain fell 
during this period. Between 5 p. m. on March 10 and 12:30 
p. m. on March 11 there was intermittent snow. On March 
12 it commenced to rain at 4:30 p. m. and rained until 2 
o’clock the next morning. On March 17 there was a shower 
lasting from 9:15 p. m. until 9:45 p. m. Furthermore, on 
March 15 and 16 there were dense fogs. During a fog in 
that area, the ground is so wet and the air so damp that 
newspapers become wet unless the bundles are properly 
wrapped and unloaded with care. 

12. The Board erred in ordering the reinstatement of 
Silveira, Thompson, Ainsworth and Simas since there is 
no finding and there is no evidence that any of these per¬ 
sons wishes to be reinstated. 

i 

There is no evidence in the record to show that Silveira, 
Thompson, Ainsworth or Simas wishes to be reinstated by 
petitioner. There is evidence to show that Silveira was 
working for a newspaper in Waterburv, Connecticut, at 
the time of the hearing (Joint App. 113). Silveira testified 
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that he was back in the work he liked (Joint App. 114), 
and he testified further that he did not desire reemployment 
by petitioner in these words: 

“Q. What did he tell the district managers that day? 

“A. That as far as I was concerned I didn’t want niv 
job back on the Standard-Times. 

“Q. And you don’t want it back now? 

“A. Definitely, I am not asking for my job back.” 
(Joint App. 112, see also 95.) 

The Board made no finding that Silveira, Thompson, 
Ainsworth or Simas desired reinstatement by petitioner. 
In the absence of any such finding, there is no basis upon 
which the Board could find that their reinstatement would 
effectuate the policies of the Act, and the Board erred in 
ordering their reinstatement. 

CONCLUSION. 

The record is conclusive that the Kramer-Cooper organi¬ 
zations were set up in violation of law. The Regional 
Director at Boston recognized this fact when on February 
23,1945, he advised Cooper they could either withdraw their 
petitions for representation or he would dismiss them. The 
Regional Director was not permitted to testify to this fact 
by reason of the Trial Examiner’s refusal to issue a sub¬ 
poena for him as requested by counsel for petitioner herein, 
which refusal was upheld by the majority of the Board. 

The Guild recognized this fact when it took advantage 
of the Regional Director’s notice of conference and stepped 
into the picture, later substituting itself for the charging 
party herein. 

As far as Silveira, Ellison, Thompson and Harden are 
concerned it is indisputable that petitioner could have or¬ 
dered them to withdraw from the organization set up in 
violation of law upon penalty of discharge. When in the 
course of its inquiry petitioner learned of the improper 
acts of Silveira, Ellison, Thompson and Harden in the 
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carrying out of their duties it promptly discharged them, 
as was its right. 

As far as Ainsworth, Boff and Simas are concerned, there 
is nothing in the record to sustain the charge or. the find¬ 
ing of the Board that they were discharged for any activity 
in behalf of any lawfully created labor organization. Each 
was discharged for cause and the record so shows. 

Insofar as the basket charges of anti-labor activity are 
concerned, the record is indisputable that all of the activi¬ 
ties charged to petitioner in these respects were activities 
in relation to the Kramer-Cooper organizations about which 
petitioner had every right to inquire and against which it 
had a legal obligation to proceed by reason of the very 
nature of their creation. 

Wherefore, it is respectfully submitted that the findings, 
conclusions, decision and order of the Board should be set 
aside, vacated and annulled in all respects. 

Elisha Hanson, 

729 Fifteenth Street, X. W., 
Washington 5, D. C. 

T. F. O’Brien, 

First National Bank Building, 
New Bedford, Massachusetts, 
Attorneys for Petitioner. 

S. Emory Bentley, 

William K. Van Allen, 

Arthur B. Hanson, 

Of Counsel. 
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APPENDIX. 

Excerpts from the National Labor Relations Act (Act of 
July 5, 1935, C. 372, 49 Stat. 449, U. S. C. Supp. Ill, 
Title 29, Sec. 151, et seq.). 

Sec. 2. When used in this Act— 
##*##*#*** 

(5) The term “labor organization” means any organiza¬ 
tion of any kind, or any agency or employee representation 
committee or plan, in which employees participate and 
which exists for the purpose, in whole or in part, of deal¬ 
ing with employers concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, or conditions 
of work. 

***>#****«« 

Sec. 7. Employees shall have the right to self-organiza¬ 
tion, to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choosing, 
and to engage in concerted activities, for the purpose of 
collective bargaining or other mutual aid or protection. 

Sec. 8. It shall be an unfair labor practice for an em¬ 
ployer— 

(1) To interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in Section 7. 

(2) To dominate or interfere with the formation or ad¬ 
ministration of any labor organization or contribute finan¬ 
cial or other support to it: Provided, That subject to rules 
and regulations made and published by the Board pursuant 
to section 6 (a), an employer shall not be prohibited from 
permitting employees to confer with him during working 
hours -without loss of time or pay. 

(3) By discrimination in regard to hire or tenure of 
employment or any term or condition of employment to 
encourage or discourage membership in any labor organi¬ 
zation: Provided, That nothing in this Act, or in the Na¬ 
tional Industrial Recovery Act (U. S. C., Supp. VII, title 
15, secs. 701-712), as amended from time to time, or in any 
code or agreement approved or prescribed thereunder, or 
in any other statute of the United States, shall preclude an 
employer from making an agreement with a labor organi¬ 
zation (not established, maintained, or assisted by any ac¬ 
tion defined in this Act as an unfair labor practice) to 
require, as a condition of employment, membership therein, 
if such labor organization is the representative of the em- 
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ployees as provided in Section 9 (a), in the appropriate 
collective bargaining unit covered by such agreement when 
made. 

• •**#••••• 

Sec. 10. (c) The testimony taken by such member, agent, 
or agency or the Board shall be reduced to writing and filed 
with the Board. Thereafter, in its discretion, the Board 
upon notice may take further testimony or hear argument. 
If upon all the testimony taken the Board shall be of the 
opinion that any person named in the complaint has en¬ 
gaged in or is engaging in any such unfair labor practice, 
then the Board shall state its findings of fact and shall issue 
and cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor prac¬ 
tice, and to take such affirmative action, including reinstate¬ 
ment of employees with or without back pay, as will effec¬ 
tuate the policies of this Act. Such order may further 
require such person to make reports from time to time 
showing the extent to which it has complied with the order. 
If, upon all the testimony taken, the Board shall be of the 
opinion that no person named in the complaint has engaged 
in or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall issue an 
order dismissing the said complaint. 

• ••**••••• 

(e) The Board shall have power to petition any circuit 
court of appeals of the United States (including the Court 
of Appeals of the District of Columbia), or if all the circuit 
courts of appeals to which application may be made are 
in vacation, any district court of the United States (in¬ 
cluding the Supreme Court of the District of Columbia), 
within any circuit or district, respectively, wherein the 
unfair labor practice in question occurred or wherein such 
person resides or transacts business, for the enforcement 
of such order and for appropriate temporary relief or re¬ 
straining order, and shall certify and file in the court a 
transcript of the entire record in the proceeding, including 
the pleadings and testimony upon which such order was 
entered and the findings and order of the Board. Upon such 
filing, the court shall cause notice thereof to be served upon 
such person, and thereupon shall have jurisdiction of the 
proceeding and of the question determined therein, and 
shall have power to grant such temporary relief or re¬ 
straining order as it deems just and proper, and to make 
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and enter upon the pleadings, testimony, and proceedings 
set forth in such transcript a decree enforcing, modifying, 
and enforcing as so modified, or setting aside in whole or 
in part the order of the Board. No objection that has not 
been urged before the Board, its member, agent or agency, 
shall be considered by the court, unless the failure or 
neglect to urge such objection shall be excused because of 
extraordinary circumstances. The findings of the Board as 
to the facts, if supported by evidence, shall be conclusive. 
If either party shall apply to the court for leave to adduce 
additional evidence and shall show to the satisfaction of 
the court that such additional evidence is material and that 
there were reasonable grounds for the failure to adduce 
such evidence in the hearing before the Board, its member, 
agent, or agency, the court may order such additional evi¬ 
dence to be taken before the Board, its member, agent, or 
agency, and to be made a part of the transcript. The Board 
may modify its findings as to the facts, or make new find¬ 
ings, by reason of additional evidence so taken and filed, 
and it shall file such modified or new findings, which, if 
supported by evidence shall be conclusive, and shall file its 
recommendations, if any, for the modification or setting 
aside of its original order. The jurisdiction of the court 
shall be exclusive and its judgment and decree shall be final, 
except that the same shall be subject to review by the 
appropriate circuit court of appeals if application was 
made to the district court as hereinabove provided, and by 
the Supreme Court of the United States and upon writ of 
certiorari or certification as provided in sections 239 and 
240 of the Judicial Code, as amended (U.S.C.*, title 28, secs. 
346 and 347). 

(f) Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought 
may obtain a review of such order in any circuit court of 
appeals of the United States in the circuit wherein the 
unfair labor practice in question was alleged to have been 
engaged in or wherein such person resides or transacts 
business, or in the Court of Appeals of the District of 
Columbia, by filing in such a court a written petition pray¬ 
ing that the order of the Board be modified or set aside. 
A copy of such petition shall be forthwith served upon the 
Board*, and thereupon the aggrieved party shall file in the 
court a transcript of the entire record in the proceeding, 
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certified by the Board, including the pleading and testi¬ 
mony upon which the order complained of was entered and 
the findings and order of the Board. Upon such filing, the 
court shall proceed in the same manner as in the case of 
an application by the Board under subsection (e), and shall 
have the same exclusive jurisdiction to grant to the Board 
such temporary relief or restraining order as it deems just 
and proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or set¬ 
ting aside in whole or in part the order of the Board; and 
the findings of the Board as to the facts, if supported by 
evidence, shall in like manner be conclusive. 
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Uniteb States Court of Uppeafe 

DISTRICT OF COLUMBIA 


No. 9385 

E. Anthony & Sons, Inc., petitioner 

v. 

National Labor Relations Board, respondent 


ON PETITION FOR REVIEW AND ON REQUEST FOR ENFORCE¬ 
MENT OF AN ORDER OF THE NATIONAL LABOR RELATIONS 
BOARD _ 

BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTION 

This case is before the Court upon petition of E. 
Anthony & Sons, Inc., to review and set aside an 
order issued by the National Labor Relations Board 
against petitioner pursuant to Section 10 (e) of the 
National Labor Relations Act (49 Stat. 449, 29 U. S. 
C. Sec. 151, et seq.). In its answer to the petition, the 
Board has requested that its order be enforced. The 
jurisdiction of this Court is based upon Sections 10 
(e) and (f) of the Act. Petitioner is a Massachusetts 
corporation which publishes newspapers in two cities 
in Massachusetts where the unfair labor practices 
herein occurred. 


(i) 
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STATEMENT OF THE CASE 

Upon proceedings duly had under Section 10 of the 
Act, the Board on August 26,1946, issued its Decision 
and Order (J. A. 1 56-68, 20-46 ; 70 N. L. R. B. 717), 2 
in which it found that petitioner had discriminatorily 
discharged seven of its employees and had engaged in 
other coercive activities, in violation of Sections 8 (1) 
and (3) of the Act. The Board ordered petitioner to 
cease and desist from its imfair labor practices, to 
offer reinstatement to five of the discharged employees 
and to make whole the seven employees for earnings 
lost because of petitioner’s discrimination, and to post 
appropriate notices (J. A. 62-64). The Board’s evi¬ 
dentiary findings and the evidence in support thereof 
are detailed below in the argument. One member of 
the Board dissented from the conclusions reached by 
the majority (J. A. 64458). 

SUMMARY OF ARGUMENT 

I 

The Board’s findings of fact that petitioner engaged in unfair 
labor practices within the meaning of Section 8 (1) and (3) 
of the Act are supported by substantial evidence 

A. Interference, restraint, and coercion in violation of Section 8 (1) 

of the Act 

There is substantial evidence to support the Board’s 
findings that petitioner’s officials engaged in coercive 

1 References to the Joint Appendix to the briefs of petitioner 
and respondent herein are made by the symbol “(J. A. ).” 

2 The Board's decision consists of the Intermediate Report of 
the Trial Examiner (J. A. 2046) and a memorandum opinion of 
the Board (J. A. 56-68) in which the Board adopted the Trial 
Examiner’s Intermediate Report with the modification and addi¬ 
tions which the Board set forth (J. A. 57). 
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activities by questioning employees concerning their 
organizational activities, threatening economic reprisal, 
engaging in surveillance, and by other acts. These 
activities unquestionably violated Section 8 (1) of the 
Act. 

B. The discriminatory discharges of seven employees in violation of 
Section 8 (1) and (3) of the Act 

There is substantial evidence to support the Board’s 
finding that petitioner discharged seven of its em¬ 
ployees between February 13 and March 20, 1945, be¬ 
cause of its hostility to their concerted actions and 
with the intent of discouraging union membership 
and activity. The Board’s finding is supported by 
evidence of petitioner’s hostility to organizational ac¬ 
tivities in general and the activities of these seven 
employees in particular, by the manner in which the 
discharges were effected without warning or notice, by 
the satisfactory and in most cases lengthy service of 
the discharged employees, and by the fabricated nature 
of the reasons advanced by petitioner to explain the 
discharges. 

C. Petitioner’s argument that the participation of its supervisors in the 
Association justified discharge of its members 

Petitioner’s contention that the discharges could not 
be held illegal because the labor organization in which 
the employees were active had been assisted by super¬ 
visory employees is without merit. Since the organi¬ 
zation in question was a labor organization within the 
meaning of Section 2 (5) of the Act, discrimination in 
order to discourage membership therein was a viola¬ 
tion of Section 8 (3) of the Act. The fact that the 
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organization may have been supported by supervisory 
activity attributable to petitioner as unfair labor prac¬ 
tices neither required nor justified discharge of either 
the supervisory employees who engaged in such ac¬ 
tivity or nonsupervisory members of the organization. 
Moreover, the effect of petitioner’s conduct was to dis¬ 
courage membership not only in the labor organization 
immediately involved but also in any labor organiza¬ 
tion. Finally, petitioner’s conduct was motivated not 
by a desire to protect its neutrality but by its opposi¬ 
tion to the exercise by its employees of their statutory 
rights generally. It was consequently a violation of 
Section 8 (1) of the Act. 

n 

The Board did not err in its rulings on the admission of 

evidence 

The Board correctly rejected petitioner’s contention 
that it should have issued a subpoena to a former 
Regional Director and should have produced its files 
in six cases. The evidence which petitioner thus 
sought to adduce was addressed solely to the alleged 
company domination of a labor organization and the 
Board correctly held that the issue of such domina¬ 
tion was immaterial in this case. In any case, even 
if this issue was material, there was better evidence 
available to petitioner which could be resorted to with¬ 
out opening up government files. 
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III 

The Board did not err in ordering reinstatement of Silveira, 
Thompson, Ainsworth, and Simas 

Petitioner is barred by Section 10 (e) of the Act 
from objecting to the reinstatement of four employees 
on the ground that there is no evidence tha,t they desire 
reinstatement by its failure to make such objection 
when the case was before the Board. 

ARGUMENT 

Preliminary statement 

The complaint issued by the Board in this case al¬ 
leged that petitioner had discriminatorily discharged 
7 of its employees and that it had engaged in various 
specified acts of coercion and interference with the 
rights of its employees in violation of Sections 8 (1) 
and (3) of the Act (J. A. 261-265). In its answer, 
petitioner denied these allegations (J. A. 266-267). 
At a hearing before a Trial Examiner, the Board 
introduced evidence that a labor organization, News¬ 
paper and Radio Workers’ Association of South¬ 
eastern Massachusetts, herein called the Association, 
was formed among petitioner’s employees in part by 
^supervisory employees, that subsequently the em¬ 
ployees who had supported the Association joined 
the American Newspaper Guild, herein called the 
Guild, that petitioner’s management officials expressed 
their outspoken opposition to these activities and to 
unions generally in the most vigorous fashion, and 
that they engaged in surveillance and questioned their 
employees concerning their organizational activities. 

726194—47-2 



6 


Further evidence was introduced showing that the 7 
employees named in the complaint were discharged, 
that petitioner’s discharging officials told these em¬ 
ployees that they were being discharged because of 
various alleged work defects, that none of these defects 
in fact existed, and that the true reason for the dis¬ 
charges was activity in behalf of the Association or the 
Guild. 

Petitioner made no effort to rebut this evidence, 
except by calling on one witness to describe the work 
of one of the discharged employees. It did not deny 
the coercive actions attributed to its management of¬ 
ficials. More important, none of the officials responsi¬ 
ble for the discharges took the stand to testify under 
oath that the discharges were made for valid reasons 
or to subject themselves to cross-examination on this 
point. As petitioner thus left the record, it showed 
the management’s hostility to the Guild and the As¬ 
sociation; it showed that 7 employees who had been 
active in organizing the employees had been discharged 
despite services averaging 7 years and extending in 
some cases to 13,14, and 17 years. 

Instead of meeting the evidence offered by the Board 
and attempting to show that the reasons it had given 
the discharged employees were the tme reasons, peti¬ 
tioner attempted to try the legitimacy of the labor 
organizations which it had destroyed. It did not do 
this by offering direct evidence as to their nature, for 
example, by calling to the stand the employees and 
union officials who were familiar with the facts. It 
sought rather to open up the files of the Board in 
certain proceedings which had been closed in the in- 
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formal stage. In addition, petitioner contended that 
because some of the employees discharged were super¬ 
visory and because their actions with respect to the 
Association and the Guild might have been attributable 
to petitioner as unfair labor practices, petitioner had 
an automatic defense to the Board’s unfair labor prac¬ 
tice charges which could not be affected even by proof 
that the actual reason for the discharges was a desire 
to prevent employee organization rather than a desire 
to prevent supervisory interference with employee 
organization. 

The Board held that petitioner’s effort to justify 
its conduct on the ground of protecting its own neu¬ 
trality was unsupported by the record. Petitioner, 
said the Board, “was not motivated at any point by 
a desire to protect its neutrality” (J. A. 59-60). This 
conclusion was compelled by the fact that, as the Board 
noted (J. A. 60) : 

[Petitioner] never told supervisory employees 
to refrain from activity in behalf of the As¬ 
sociation because it felt that their connection 
with it endangered [petitioner’s] neutrality; 
nor does it contend that any of the supervisory 
employees whom it discharged were discharged 
because they had jeopardized its neutrality. 
And clearly it could not have been motivated 
by any desire to protect its neutrality in its 
discriminatory discharges of several non- 
supervisory employees. As the Trial Examiner 
found, the motivating factor in [petitioner’s] 
conduct was its opposition to its employees ex¬ 
ercising those rights guaranteed to them under 
the Act. 
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Accordingly, it held that the evidence offered with 
respect to the alleged illegal support of the Association 
was irrelevant (J. A. 61-62). 

We shall attempt to show below that these findings 
of the Board are amply supported by the record, that 
petitioner discharged 7 of its employees and engaged 
in other coercive activities because of its “opposition 
to its employees exercising those rights guaranteed 
to them under the Act/’ that it is immaterial that 
the labor organizations formed among petitioner’s em¬ 
ployees may have been assisted by unfair labor prac¬ 
tices, and that the Trial Examiner and the Board 
were clearly correct in rejecting the evidence offered 
by respondent in connection with previous proceedings 
before the Board. 

Point I 

The Board’s findings of fact that petitioner engaged in unfair 
labor practices within the meaning of Section 8 (1) and (3) 
of the Act are supported by substantial evidence 

A. Interference, restraint, and coercion, in violation of Section 8 (1) of 

the Act * 

The organization of the Association began at the 
end of January 1945 (J. A. 22; 79, 128-129). On 
January 27, 1945, petitioner discharged its business 
manager, Max Kramer (J. A. 22; 128, 281). Shortly 
after his discharge, Kramer met with Mary J. Harden 
who worked as secretary to William H. Cooper, peti¬ 
tioner’s financial secretary, and furnished Harden 

3 In those portions of this brief in which the facts are described, 
we supply references both to the relevant evidence and to the 
Board’s findings on the point; record references preceding the 
semicolons are to the Board’s findings and the succeeding refer¬ 
ences are to the evidence. 
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with a number of application cards for membership in 
the Association which he had had in his possession 
“for a long time” (J. A. 22, 26-27; 57; 113, 128-129). 
Among those most active in organizing the Association 
were Harden and John Silveira, who was employed 
as petitioner’s Circulation Manager in New Bedford 
(J. A. 22, 24-25, 27; 144). A meeting was held on 
February 1, 1945, at which Association officers were 
elected; Kramer becoming president; John Silveira, 
vice president; Harden, secretary; and Cooper, who 
had sent petitioner a telegram announcing his resigna¬ 
tion a few minutes before the meeting began, becoming 
business agent and treasurer (J. A. 22-23; 81-85, 
129-131, 270). On February 13, petitioner discharged 
Silveira, Harden, and Sylvester Boff; on February 14, 
it discharged Edmund B. Ellison; and on February 15, 
it discharged William Thompson (J. A. 23, 39; 92-93, 
270, 136, 273, 191, 163-164, 277, 203). These five em¬ 
ployees were discharged, as we show below, because 
of their activities in behalf of the Association. On 
February 18,1945, at a second meeting of the Associa¬ 
tion, the members present voted to dissolve the Associ¬ 
ation and to join the Guild (J. A. 23; 100-103, 137- 
139). On February 21, petitioner discharged Bils- 
borrow Ainsworth, and on March 20, it discharged 
Manuel Simas (J. A. 23, 39; 215-216, 280, 227-228). 
These employees, too, as we shall show, were dis¬ 
charged because of their organizational activities 
(J. A. 23, 39) 

Petitioner made known its opposition to these or¬ 
ganizational activities not only by the discharge of the 


3a All seven discharges are discussed infra , at pp. 13-57. 
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7 employees, but by other activities of a kind which 
the Board and the courts have repeatedly recognized 
as illegal. 

Petitioner’s business manager, Nicholas J. Mahoney, 
told one of its truck drivers, Stanley Paczewicz, at 
the time he was hired in January, that “someone is 
trying to organize a union * * * just watch your 
step” (J. A. 23; 121-122). Before the Association’s 
meeting on February 18, Mahoney told Paczewicz 
bluntly, “I don’t expect to see you at the meeting to¬ 
morrow ^ and that one of the reasons he had hired 
Paczewicz was to stay out of the “Union” (J. A. 22- 
24, 59; 122-123, 125). Mahoney added “We are in 
an A. F. of L. union now” and “we would like you 
to join this A. F. of L., because the minute you join 
you get a raise” (J. A. 123). Mahoney’s use of the 
word “see” was not a figure of speech. The Associa¬ 
tion meeting referred to was kept under surveillance 
by petitioner’s circulation manager, Jeremiah J. 
Kelleher, who sat in a car parked a few feet from the 
entrance to the meeting place and remained there for 
an hour and a half (J. A. 24, 38; 100-101, 123-124, 
212-213, 224-225). When Paczewicz arrived, Kelleher 
told him, “I don’t want you to go up there” (J. A. 
24,54; 124). He asked Paczewicz to get into his car and 
there attempted, unsuccessfully, to persuade Pacze¬ 
wicz not to go to the meeting (J. A. 24; 124). On 
another occasion in the main office, Kelleher told one 
of the new boys in Paczewicz’s presence, “I can ex¬ 
pect Stan not to be at the union tomorrow” (J. A. 
125). 
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Mahoney and other management officials questioned 
several employees about their organizational activi¬ 
ties (J. A. 26, 27, 28, 30, 33; 132,156,189, 203), asking 
one simply what his sympathies were toward the union 
(J. A. 30; 203). One employee was told that his 
future was being jeopardized by joining a union 
(J. A. 29; 156). Mahoney told Simas that “we were 
afraid of you because you belong to the Guild” (J. A. 
31; 226). He asked Harden, “Just as a matter of 
curiosity, what does an intelligent girl like you expect 
to get out of a union?” (J. A. 26; 132), and later 
told her, in a “threatening manner” that “You are 
on that side of the fence and I am on this side” (J. A. 
26; 133). The organizers of the Association were de¬ 
scribed as a “couple of gangsters” and a “bunch of 
racketeers” (J. A. 27, 30; 189, 203). Finally, when Sil- 
veira returned to the office after his discharge to dis¬ 
cuss it with Mahoney, Mahoney asked him to “break 
away from * * * the Union” (J. A. 25; 49-95). 

Petitioner does not deny the illegality of such con¬ 
duct as open surveillance, 4 questioning of employees 
concerning their union activities, 5 express threats of 

4 N. L. R. B. v. Northwestern Mutual Fire Insurance Ass’n, 142 
F. (2d) 866, 867 (C. C. A. 9), certiorari denied 323 U. S. 726; 
N. L. R. B. v. Quality Art Novelty Co., 127 F. (2d) 903, 905 
(C. C. A. 2); N. L. R. B. v. Brashear Freight Lines , 119 F. (2d) 
379, 381 (C. C. A. 8). Kellehers coercive conduct in attempting 
to prevent Pasczewicz from attending the Association meeting on 
February 18 emphasizes the illegality of the surveillance. Press 
Co. v. N. L. R. B., 73 App. D. C. 103, 118 F. (2d) 937, 944^945, 
certiorari denied 313 U. S. 595. 

8 II. J. Heim Co v. N L. R. B ., 311 U. S. 514, 518; N. L. R. B. v. 
Litchfield Mfg. Co., 154 F. (2d) 739,741 (C. C. A. 8); N. L. R. B. 
v. Illinois Tool Works , 153 F. (2d) 811,813 (C. C. A. 7); N. L. R. B. 
v. Baltimore Transit Co., 140 F. (2d) 51, 56 (C. C. A. 4). 
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economic reprisal such as that made to Ellison ( supra, 
p. 11), 6 or pettiioner’s other anti-union conduct. 7 It 
urges only that it questioned its employees “in order 
to protect itself” (Brief 23), and that no coercive con¬ 
duct took place after it learned on February 23 that 
the Guild had replaced the Association (Brief 24). 
However, it was in March that Simas was told that 
“We were afraid of you because you belong to the 
Guild” {supra, p. 11; italics supplied). In any case, 
petitioner’s assertion that it took these steps to “pro¬ 
tect itself” against the possibility of being charged 
with domination and support of the Association, does 
not bear scrutiny. Paczewic, a wowsupervisory em¬ 
ployee, rather than petitioner’s supervisory employees, 
was told to stay away from the Association’s meeting 
of February 18 {supra, p. 10). Petitioner’s descrip¬ 
tion to employees Boff and Thompson of the organizers 
of the Association as “gangsters” and “racketeers” 
does not disclose any concern for its neutrality {supra, 
p. 11). It is certainly stretching a point to say that 
when Mahoney asked Ellison whether he had joined the 
Association and then spent 4 hours trying to persuade 
him to abandon it, warning him that his future was in 
jeopardy {infra, pp. 35-36), he was acting to protect 
petitioner’s neutrality. As we show below, the Board’s 

6 R. R. Donnelley & Sons Co. v. N. L. R. B ., 156 F. (2d) 416,419 
(C. C. A. 7); N. L. R. B. v. Litchfield Mfg. Co., 154 F. (2d) 739, 
741 (C. C. A. 8); N. L. R. B. v. American Mfg. Co., 106 F. (2d) 61, 
67 (C. C. A. 2), affirmed as modified 309 U. S. 629. 

7 N. L. R. B. v. Reeves Rubber Co., 153 F (2d) 340,341 (C. C. A. 
9); N. L. R. B. v. Arcade-Sunshine Co., 73 App. D. C. 128, 
118 F. (2d) 49, 51, certiorari denied 313 U. S. 567; N . L. R. B. v. 
Aintree Cory., 132 F. (2d) 469,471 (C. C. A. 7), certiorari denied 
318 U. S. 774. 



13 


finding that petitioner was in no way prompted by a 
desire to protect its rank and file employees against 
interference by supervisory employees is compelled by 
the record (infra, pp. 54-56). 

B. The discriminatory discharges of seven employees in violation of 
Section 8 (1) and (3) of the Act 

The Board found that petitioner discharged 7 em¬ 
ployees between February 13 and March 20, 1945, 
because of their concerted activities (J. A. 39, 60). 
Petitioner contends that none of the employees was dis¬ 
charged because of his union activities. In addition, 
it urges that the Association was an illegally dominated 
organization and that hence the discharges were not 
illegal. We discuss first the substantality of the evi¬ 
dence supporting the Board’s findings that it was the 
organizational activities of the 7 employees which 
prompted the discharges (pp. 13-47) and thereafter 
petitioner’s contention that it was free under the Act 
to do what it simultaneously insists it did not do (pp. 
48-57). 

1. The nonsupervi&ory employees 

a. Mary J . Harden 

Mary Harden was discharged on February 13, 1945 
(J. A. 27; 136, 273). On the following day, Gaylord, 
business manager of petitioner’s Cape Cod Standard- 
Times, stated to Ellison, whose discharge is discussed 
below, “We got rid of two members of the union this 
morning, John Silveira, who was vice president, and 
Mary Harden, who was secretary, but, of course, we 
know you are not an officer of the union” (J. A. 167). 

At the time of her discharge, Mary Harden had 
worked continuously for petitioner for more than 13 
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years (J. A. 26; 127). She had first been employed on 
August 8, 1931, as a bookkeeper and she had worked 
for a number of years in that capacity (J. A. 26; 127). 
Subsequently, Harden became head bookkeeper and 
secretary to Cooper, petitioner’s Circulation Director, 
a position which he held during the last 5 or 6 years of 
her employment (P. A. 26; 127, 140). Prior to her 
joining the Association, Harden’s work had always 
been highly complimented by petitioner’s executives 
(J. A. 26; 137). 

Harden was one of the most active organizers of the 
Association. On about January 27,1945, shortly after 
Kramer’s discharge, she met Kramer and told him “we 
were very much interested in starting a union in the 
department, that the whole department seemed to want 
one” (J. A. 26; 128). Kramer gave her about 100 
printed application cards for membership, and Harden 
began actively to solicit employees to join the Associa¬ 
tion (J. A. 26; 129,144). At the organization meeting 
of the Association held on about February 1, 1945, 
Harden was elected secretary (J. A. 26; 130) . 8 On the 
morning following the election of Association officers, 
Nicholas Mahoney, who had succeeded Max Kramer as 
general business manager, called Harden into his office 
and questioned her concerning Cooper’s resignation 
which had been sent the preceding evening (J. A. 26; 
132). When Harden replied that she was “sorry but 
* * * couldn’t tell him anything about” the resig- 

8 At the February 18 meeting, when the Association was dis¬ 
solved and the employees present organized a chapter of the 
Guild, Harden was elected secretary of the Guild chapter (J. A. 
23; 103,139). 
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nation, Mahoney said, “I understand there is some 
kind of an organization of some sort starting in the 
circulation department” (J. A. 26; 132). Mahoney 
told Harden “how good” her work was and then 
asked her “just as a matter of curiosity, what does an 
intelligent girl like you expect to get out of a union?” 
(J. A. 26; 132). Harden replied that she expected 
“job security” and cited the discharge of Kramer as 
an example of the insecurity of petitioner’s employees 
(J. A. 26; 132). Mahoney “went on to argue with” 
Harden “pro and con on what a union could get” her 
and he reiterated that Harden’s work was very satis¬ 
factory and that she was one of the most intelligent 
and satisfactory girls working for the Standard-Times 
(J. A. 26; 132-133). 

On either February 3 or February 5, Mahoney 
moved into Cooper’s office, bringing his secretary, Miss 
Pacheco, with him (J. A. 133-135). Harden’s duties 
with respect to distributing the mail, taking dictation, 
and answering circulation mail were therefore taken 
from her (J. A. 26-27; 134). Although these duties 
had previously consumed a good part of each morning 
and sometimes part of the afternoon, Harden was not 
given any new duties so that she “had to look around 
to keep busy” (J. A. 26-27, 34; 134r-135). On about 
February 6 or 7, Mahoney brought back to the office one 
Mrs. Barney who had resigned 2 years before when 
Cooper found that the records she kept were in an 
unsatisfactory condition and suggested to her that she 
take another job in the department (J. A. 27; 134). 
Mahoney brought Mrs. Barney to Harden’s desk and 
said, “you are to show her your work, and I mean 
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show her” (J. A. 27; 134, 143). Harden complied 
and instructed Mrs. Barney in her duties (J. A. 34; 
135, 143-144) but “socially” relations “were very 
cool.” Harden testified: “as far as business is con¬ 
cerned, I showed her what I had to do but, as I stated 
before, she didn’t like to stay near my desk and she 
kept away from it every opportunity she could. I 
brought that to the attention of Mr. Mahoney’s sec¬ 
retary and also to the attention of the girl who sat 
beside my desk” (J. A. 144). At about the same time, 
J. J. Kelleher came in as Circulation Manager (J. A. 
135, 282), “and the first thing he did when he came 
in was to come over to” Harden’s desk and ask her 
to give him all the keys which she had for the office, 
the safe, and the stockroom (J. A. 27; 135). He 
also asked her for the combination of the safe with 
which she had been entrusted and gave it to Miss 
Pacheco (J. A. 27; 135). On the following morn¬ 
ing, Miss Pacheco arrived at work 3 quarters of an 
hour late (J. A. 135). Although Harden offered to 
open the safe so that the bookkeepers might proceed 
to work, Kelleher refused to permit this and the book¬ 
keepers sat without any work to do until Miss Pacheco 
arrived and opened the safe (J. A. 135). On about 
February 7, 1945 (J. A. 26; 133), Mahoney called 
Harden into his office and said “very threateningly” 
to her, “Now you are on that side of the fence and I 
am on this side of the fence” (J. A. 26; 133). Harden 
assured Mahoney that insofar as petitioner’s work 
was concerned, both were “on the same side of the 
fence” and that she was paid to work to the best 
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of her ability “regardless of whether I belong to the 
union or not” (J. A. 26; 133). 

As has been noted, petitioner made no effort to find 
other work for Harden to do, despite her 13 years of 
unquestionably excellent service. Instead, on Feb¬ 
ruary 15,1945, Business Manager Mahoney discharged 
Harden, giving her a letter which read, “You are 
hereby discharged for neglect of your work, disregard 
of instructions and interfering with the work of others 
of the department” (J. A. 27; 136, 273). The record 
provides no support for these extravagant charges. 

The evidence outlined above presents the following 
clear indications of illegal discrimination: Harden 
had performed highly satisfactory work for 13 years. 9 
She was discharged “suddenly * * * at a day’s 
notice” ( N . L. R. B. v. Bank of America, 130 F. 
(2d) 624, 629 (C. C. A. 9), cert, denied 318 U. S. 
791, 792, rehearing for petition denied, 319 U. S. 
782), being given neither opportunity to do work 
other than that taken from her nor opportunity to 
correct her alleged faults. Petitioner had plainly 
manifested its hostility to the organizational activities 
of its employees in general {supra, pp. 8-13) as well as 
to those of the discharged employee in particular 
{supra, pp. 14^15). Indeed, in this case, “that direct 
evidence of a purpose to violate the statute [which] is 
rarely obtainable” {Hartsell Mills Co. v. N. L. R. B., Ill 
F. (2d) 291, 293 (C. C. A. 4)) is supplied by Gaylord’s 
statement that in discharging Harden, petitioner “got 
rid” of the secretary of “the union” {supra, p. 13). On 
this state of the record, there was, at least, sufficient evi- 


®S^e cases cited below (p. 45, n. 22). 
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dence to require petitioner “to prove the existence of 
a reason, not within the prohibitions of the Act, suffi¬ 
cient in itself to warrant or justify the discharge.” 
N. L. R. B. v. Entwistle Mfg. Co., 120 F. (2d) 532, 
536 (C. C. A. 4). 

Petitioner completely failed to meet this require¬ 
ment. It offered no evidence to sustain the charges 
contained in Harden’s letter of separation or the 
charges it now relies on in its brief, or even to show 
that petitioner’s responsible officials believed that 
proper grounds for discharge existed and that they 
were motivated by them. Its present defense consists 
of a process of drawing inferences from Harden’s 
testimony as to what might have motivated its officials. 

Petitioner’s first charge is that “Harden seems to 
have resented Mahoney’s bringing his own secretary 
along with him” (Brief 28; italics supplied). There 
is no evidence in the record to support this hopeful 
statement. Petitioner next charges that “Harden de¬ 
liberately disregarded Mahoney’s instructions to help 
Mrs. Barney; she neglected her work and she inter¬ 
fered with Mrs. Barney in the proper performance of 
her work” (Brief 29). Two pages later, the substance 
of this charge is given added dignity by being de¬ 
scribed as an “admission” by Harden (Brief 31). 
Again, however, there is nothing to support these 
statements. Harden’s testimony is that she did in¬ 
struct Mrs. Barney (supra, p. 16). At no time did 
Harden admit that she was not carrying out Mahoney’s 
instructions. Similarly, the record contains no evi¬ 
dence that Harden “endeavored to make Jessie Caton’s 
work unpleasant” (Brief 31). This statement, easily 
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proved if true, is certainly not supported by Harden’s 
testimony that on one occasion she was provoked to 
the use of invective by the sneering attitude of Caton. 
Nor does the record support petitioner’s assertion 
that Harden was “so unfriendly to Mrs. Barney whom 
she was supposed to help that Mrs. Barney kept away 
from” Harden’s desk (Brief 31). Harden’s testimony 
does not support this assertion, which, if true, could 
have been proved by calling Mrs. Barney to the stand. 
Moreover, any coolness between these two employees 
would be a not unnatural result of Mahoney’s provoca¬ 
tive instructions, given in Mrs. Barney’s presence, that 
“You are to show her your work, and I mean show 
her” ( supra, pp. 15-16). 

Petitioner argues that the change in Harden’s duties 
was necessitated by other changes in its staff (Brief 
28-29). This circumstance, however, does not explain 
the failure to give Harden, who had worked more 
than 13 years for petitioner, some other work to 
perform. It does not explain Mahoney’s instruction 
to Harden that “You are to show [Mrs. Barney] 
* * * your work, and I mean show her” {supra, 
pp. 15-16), with the clear implication that Mrs. Barney 
was to replace Harden. It does not explain Kelleher’s 
petty display of animosity in refusing to permit 
Harden to open the safe on the morning when Miss 
Pacheco was late in coming to work, although the 
refusal resulted in keeping the bookkeepers idle for 
three quarters of an hour {supra, p. 16). 

The most conspicuous hiatus in petitioner’s argu¬ 
ment is its failure to cite evidence in support of its 
statement that “as a result [of the faults alleged], 
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Harden was discharged” (Brief 29). It produced no 
such evidence although, of course, if the faults existed 
and were in fact the reason for petitioner’s action, 
the testimony of such people as Mrs. Barney, Miss 
Caton, and Mr. Mahoney could have been presented. 

We submit that the Board’s acceptance of the direct 
cogent evidence of discrimination against Mary Har¬ 
den and its rejection of petitioner’s speculative ex¬ 
planation is entitled to acceptance by this Court. 

b. Sylvester Boff 

The case of Sylvester Boff presents a phenomenon 
which is quite unusual at this stage in the Board’s 
history; that of an employer saying to an employee, 
“We heard you joined the Union; you’re fired—for 
inefficiency.” This is literally what happened in the 
case of Sylvester Boff. 10 

Boff was first employed by petitioner in September 
1944 (J. A. 27; 188). During his service, he worked at 
petitioner’s office in Hyannis, Massachusetts, as adver¬ 
tising salesman and collector for The Cape Cod Stand¬ 
ard-Times then published by petitioner (J. A. 27; 188). 
His superiors were Halford R. Houser, publisher and 
editor of The Cape Cod Standard-Times, Dan B. Gay¬ 
lord, business manager, and Paul Stiles, advertising 

10 To find its counterpart, we must go back to a period when 
employers acted upon the assumption that the Act was uncon¬ 
stitutional. See Matter of Club Troika , Inc., 2 N. L. R. B. 90 
(1936), where an employee (a waiter in a night club) was bluntly 
informed, “Jack, if you want to know why you are fired, the reason 
is the Union,” but was very shortly thereafter accused of having 
been negligent in permitting a customer to walk out without paying 
his check (id. p. 93). 
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manager (J. A. 27; 154; 188, 282). All three compli¬ 
mented Boff on several occasions on the character of 
his work for petitioner (J. A. 28; 191). 

Early in February, Houser and Gaylord asked Boff 
whether he had heard anything about ‘‘a union.” 
They continued that they “would like to enlighten” 
Boff on the subject; that “a couple of executives in the 
city of New Bedford are attempting to form a union,” 
that “they will never be able to form” it; and that the 
union “is really like a couple of gangsters living off the 
profits of the youngsters” (J. A. 27; 189). On Febru¬ 
ary 14, 1945, Boff asked employee Ellison for an ap¬ 
plication card for membership in the Association and 
signed the card (J. A. 27; 189, 192-193). On the 
following day, Boff was called into Houser’s office. 
Both Houser and Gaylord were present. They asked 
Boff whether he had joined “the union.” When Boff 
denied that he had joined *‘the union,” Houser stated 
that, “We have knowledge to the effect that you have 
joined.” Despite Boff’s insistence to the contrary, 
Houser repeated that he had evidence that Boff was a 
member of the Association. He then said, “We are 
getting off the track. Your work is not as efficient as 
it should have been. In other words, we are going to 
let you go for inefficiency” (J. A. 28; 190-191,197-198). 

The Board found that the charge of inefficiency was 
not sustained by the record (J. A. 34r-35). Boff testi¬ 
fied that his work was satisfactory to his superiors 
(J. A. 191) and that, “I tripled the space anyway that 
we were using when I took over” (J. A. 28; 194). 
Under searching cross-examination, he was able to sub¬ 
stantiate this statement in large part (J. A. 194-197). 
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Apparently recognizing that its possession of written 
records which would decide this point without question 
one way or the other placed upon it the burden of pre¬ 
senting some relevant evidence, petitioner produced as 
its only witness of this or any other issue, a bookkeeper 
who presented tabulations based on petitioner’s books 
showing that the total receipts from the new space sold 
by Boff exceeded petitioner’s total expenses in con¬ 
nection with Boff’s work by only a small sum (J. A. 
255-260, 295). What petitioner produced only brings 
into sharper relief what it failed to produce. It did 
not attempt to refute Boff’s assertion that he had 
tripled the space secured by his predecessors or to show 
that evidence on this point was unavailable. Simi¬ 
larly, although counsel for the Guild questioned peti¬ 
tioner’s witness on this point, it did not show that 
Boff’s successor had improved on his performance, 
although evidence on this point was unquestionably 
available (J. A. 259-260). Furthermore, the book¬ 
keeper’s testimony does not take into account Boff’s 
work in servicing existing accounts (J. A. 259), or his 
efficiency as a collector, which was part of his job 
(J. A. 188, 193). It does not reflect transient adver¬ 
tising such as that by the Buzzard’s Bay Pharmacy 
(J. A. 258). It does not explain the assurances which 
Houser, Gaylord, and Stiles gave Boff that he was 
“doing a grand job” (J. A. 28, 191). Nor does it 
explain Houser’s suggestion to Boff during the Christ¬ 
mas holidays in 1944 that petitioner might open an 
office in Boff’s territory at Falmouth (J. A. 191). 

Petitioner also tries to bolster its case by implying 
that Boff was originally hired on a tentative basis 
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(Brief 36, 37). Its treatment of this issue is typical 
of its general approach to the record. At the hearing 
it suggested that Boll’s employment was temporary 
by questioning Boff on this point; it received a flat 
denial (J. A. 194). It adduced no evidence to the con¬ 
trary. Yet in its brief it now blandly asserts as un¬ 
questioned fact that Boff’s employment was in the 
nature of “a trial” (36), a “try-out” (37). Here 
again, petitioner’s assertions have no relation to the 
facts. 

The Board’s conclusion that Boff’s discharge was a 
typical reprisal for union activity is not open to 
question. 

c. William Thompson 

William Thompson was employed at petitioner’s 
office in Hyannis, Massachusetts, from July 22, 1944, 
until February 15, 1945, when he was discharged 
(J. A. 30; 200-201). He worked as a truck driver 
until the middle of January 1945, when he became a 
district circulation manager (J. A. 30; 201). 

At the end of January 1945, he joined the Associa¬ 
tion at the behest of Ellison (J. A. 30; 202). On a 
Sunday early in February when he was attending an 
Association meeting in New Bedford, both Houser and 
Gaylord called at his home three times, told his wife 
that they wished to speak with him, and asked her 
where he was (J. A. 30; 202). On the last visit, 
which was close to midnight, they woke up Mrs. 
Thompson and, insisting that Thompson was home, 
became quite insulting in their manner to her (J. A. 
30; 202). About 3 days later, between February 6 
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and 8, Houser and Gaylord called Thompson into 
their office. They asked him whether he had joined 
“the Union” and Thompson stated that he had (J. A. 
30; 203). Houser and Gaylord then asked Thompson 
what his “sympathies toward the Union” were, and, 
when he replied that he “was in favor of it,” they 
told him that its organizers “were a bunch of rack¬ 
eteers” (J. A. 30; 203). 

On the morning of February 15, Gaylord told 
Thompson that a Mr. Bassett whom he had replaced 
was going to “take over” Thompson’s territory (J. A. 
203). An hour or so later, Houser gave Thomp¬ 
son a letter stating that he was discharged “for 
soliciting carrier boys to break their contracts” (J. A. 
30; 204). The letter concededly (Pet. Brief 37-38) re¬ 
ferred to Thompson’s activity in asking carrier boys 
to join the Association (J. A. 30, 35; 204). Thompson 
asked the carriers to join this Association so that it 
could “represent them in an organization to better 
their working conditions” (J. A. 30, 35; 204). 

Thompson’s discharge, therefore, was admittedly 
motivated by organizational activities. Hence, it was 
illegal unless, as petitioner contends, the organiza¬ 
tional activities in question were themselves illegal 
and unprotected by the Act. 

Petitioner’s contention that Thompson engaged in 
illegal concerted activities rests primarily on two mis¬ 
statements about the activities of two other people, 
Kramer and Cooper, whose activities cannot in any 
case be relied on as an excuse for Thompson’s dis¬ 
charge (Brief 37-38). There is nothing in the record 
to show that “Kramer.and Cooper sought to interfere 
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with the contracts’ 7 between petitioner and the car¬ 
riers (Brief 37). Petitioner’s statement that the ac¬ 
tivities of Cooper and Kramer “have been declared 
illegal” {ibid.) is likewise erroneous. The Massa¬ 
chusetts Court which issued an “Interlocutory De¬ 
cree” temporarily restraining Kramer and Cooper 
from interfering with the carrier boys’ contracts 
(J. A. 294) made no finding as to the legality of the 
conduct of Cooper and Kramer or even as to what 
that conduct was and certainly made no finding con¬ 
cerning the legality of the actions of the Association, 
to which the decree does not even refer {Cf. Pet. 
Brief 18). 

In any case, the decisive fact is that there is no 
evidence whatever that Thompson solicited carriers 
to violate their contracts. The Board sustained 
Thompson’s undisputed testimony that he did not 
solicit any carriers to break their contracts with peti¬ 
tioner, that he urged them to join the Association in 
order, through collective bargaining, “to see if we 
could get them a better contract, not to break the 
present one” (J. A. 30, 35; 204, 205). The legality 
of collective bargaining despite the existence of in¬ 
dividual employment contracts has been established 
by the Supreme Court. J. I . Case Co. v. N. L. R. B., 
321 IT. S. 332. Hence there can be no trace of illegal¬ 
ity in Thompson’s endeavors to establish such 
bargaining. 

Thompson engaged in collective activity, the legality 
of which is established by the highest authority. He 
was discharged for that activity. Such a discharge 
is illegal and the Board properly so found. 
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d. Bilsborrow Ainsworth 

Bilsborrow Ainsworth began working for petitioner 
in December 1942 and he continued in petitioner’s em¬ 
ploy until February 21, 1945, when he was discharged 
(J. A. 30-31; 211, 220, 280). It was Ainsworth’s 
job to service and repair the 17 trucks which petitioner 
operated and he had one helper to assist him in this 
work (J. A. 30-31; 213, 220). During his employment 
with petitioner, Ainsworth received two increases in 
salary; the second about two months before his dis¬ 
charge (J. A. 31; 222). On about January 29, 1945, 
Ainsworth joined the Association; he attended both 
the first meeting of the Association and the meeting 
which was held on February 18 (J. A. 31; 211-212). 
When arriving and again when leaving the February 
18 meeting, Ainsworth saw Kelleher who was seated 
in his car parked about five feet from the entrance 
of the building in which the Association meeting was 
held (J. A. 31; 212-213). On February 21,1945, three 
days after he attended the Association meeting, Ains¬ 
worth received a letter signed by Mahoney stating that 
he was discharged for “ neglect of work in sending 
trucks out on runs” which were unfit for duty, for 
“taking time out while on duty” discussing outside 
matters against orders, for “interfering with the work 
of others,” and for “disloyalty to the management” 
(J. A. 31, 35; 215-216, 280). 

In support of this lengthy indictment, petitioner 
offers one incident which has relevance to only one 
of the specifications (Brief 38-39). Examination of 
this single incident demonstrates that even this speci- 
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fication is without substance. Ainsworth testified that 
on three occasions between February 10 and 13, a 
truck about four years old, which had traveled almost 
200,000 miles on the same motor, required repairs 
(J. A. 217-218, 220). 11 Ainsworth’s testimony that 
accidents of the type which happened to this truck 
could not be anticipated (J. A. 220, 223) stands un¬ 
contradicted. None of the other 16 trucks which Ains¬ 
worth maintained gave any trouble and his work was 
never criticised in any way (J. A. 219-221). On this 
record, which indicates an unusually high level of 
performance imder difficult wartime conditions, peti¬ 
tioner might be expected to produce some evidence at 
least that its officials for some reason regarded Ains¬ 
worth’s performance as unsatisfactory. No such evi¬ 
dence was produced. 

The truck in question gave trouble between February 
10 and February 13 {supra, this page). Ainsworth was 
seen going to and leaving the Association-Guild meet¬ 
ing on February 18 {supra, p. 26). He was discharged 
on February 21 {supra, p. 26), and given a letter 
which contained two entirely unfounded charges and 
a third which was based on one incident which had 

i 

prompted no criticism when it occurred. 12 The fourth j 

charge, “disloyalty to the management,” tells its own 

■ - — 

11 This Court is undoubtedly aware of the kind of equipment 
with which civilians were forced to make shift during the war. 

12 In an apparent effort to bridge the gap between the 13th and 
21st of February, petitioner asserts, again without reference to 
the record, that it discharged Ainsworth “aw soon as it learned 
of Ainsworth's failure to keep the Press truck in repair” (Brief 
38). There is nothing in the record to support this glib assertion 
or to indicate in any way that petitioner did not learn immediately 
of Ainsworth's allegedly heinous shortcomings. 

i 


l 

i 
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story. The Board was certainly entitled to infer, in 
the absence of any explanation by petitioner, “that 
this phrase referred to the fact that Ainsworth had 
joined the Association” and that that fact prompted 
his discharge (J. A. 35-36). 

e. Manuel Simas 

Manuel Simas was employed as a part-time truck 
driver for petitioner from March 16,1944, until March 
20, 1945, when petitioner discharged him (J. A. 31; 
224). On January 29, 1945, he joined the Association 
and thereafter he attended all of its meetings including 
the February 18 meeting. Like Silveira and Ains¬ 
worth, he saw petitioner’s then Circulation Manager, 
Kelleher, seated in his automobile parked near the 
entrance of the building where the Association meeting 
was held (J. A. 31; 224-225). About two weeks be¬ 
fore Simas was discharged, he asked Mahoney whether 
he would be guaranteed pay of 80 cents per hour if he 
joined Local 59 of the Teamsters Union, an affiliate of 
the A. F. L. (J. A. 31; 225-226). Mahoney said, “I 
am glad you came in. We were afraid of you because 
you belong to the Guild” (J. A. 31; 226). 13 Mahoney 
also asked Simas, “Will you stick by the Standard- 
Times in case there is any trouble?” Simas answered, 
“I will stick with the Standard-Times if they don’t 
double-cross me” (J. A. 226-227). Subsequently, 
Mahoney told Simas that Local 59 would not accept 
his membership application (J. A. 31; 226-227). 

“It will be recalled that Mahoney had earlier told another 
employee that “we would like you to join the A. F. of L.” (supra, 

p. 10). 
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On March 20,1945, Mahoney told Simas that he was 
discharged “for wet bundles every week,” for telling 

the carriers at Branch C that Branch A was on strike, 

% 

for refusing to unload the truck at Branch A, and for 
causing a riot at Branch C (J. A. 31-32; 227-228). 
There is no evidence in the record, and Simas denied, 
that he ever had any wet bundles (J. A. 228). There 
is no evidence in the record, and Simas denied, that he 
caused a riot at Branch C (J. A. 230-231). At Branch 
A, Simas expressed reluctance to unload a truck which 
was not part of his job, but when told to do so, he did 
(J. A. 229-230). Finally, Simas testified that when 
asked at Branch C whether the carriers at Branch A 
were on strike, he truthfully answered, “Yes” (J. A. 
230). 

At three different points in its brief (pp. 5, 22 r 
39-40), petitioner repeats three of these four charges,, 
but it points to no evidence which supports any of 
them, citing testimony only to show that Simas was told 
what the charges against him were. The fourth 
charge, that Simas told Branch C that Branch A was 
on strike, is lost in the shuffle. 

With respect to the allegedly wet bundles, petitioner 
seizes on a statement by Simas that there had been no 
rain for two weeks and attempts to refute it by evi¬ 
dence not in the record and taken from an unspecified 
source (Brief 40). This is clearly improper both be¬ 
cause “the case must be heard on the record as certified 
by the Board,” 14 and because petitioner did not call 
these weather reports to the attention of the Board 

14 TV. L. R. B. v. Newport News Shipbuilding <& Dry dock Co. r 
308 U.S. 241,250. _ 
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when the case was before it. 15 The decisive fact, how¬ 
ever, is that even if we assume that there was a heavy- 
downpour every day for the two weeks preceding 
Simas’ discharge, there is still no evidence that Simas 
ever allowed his "bundles to get wet. The only testi¬ 
mony, that of Simas, is to the contrary. 

The complaint that Simas caused a riot at Branch C 
is equally lacking in substance. When he arrived at 
Braneh C on the occasion in question, he found that the 
carriers were on strike. He told them that he was not 
concerned with their strike. When they showed him 
that they had broken a window and caused other 
damage, he remonstrated with them, indicating strong 
disapproval of their conduct (J. A. 230-231). If this 
is inciting to riot, no police officer is safe from arrest. 

In sum, Simas’ case is another where an employee 
was discharged without notice, and where “the ex¬ 
planation for the discharge offered by [the employer] 
did not stand up under scrutiny. This fact in itself 
strengthens the inference” of an illegal move. N. L. 
R. R. v. Abbott Worsted Mills, 127 F. (2d) 438, 440 
(C. C. A. 1). 

2. The supervisory employees—John SUveiru and Edmund B. Ellison 

John Silveira began working for petitioner in 1930 
or 1931 and continued in petitioner’s employ for 14 
or 15 years until his discharge on February 13, 1945 
(J. A. 24r-25; 78). For the first six years of his em¬ 
ployment he worked as branch manager (J. A. 24; 

15 Act, Section 10 (e).; Marshall Field <& Co. v„ N . L. R. B^ 318 
U. S. 253; N. L. R. B . v. Cheney California Lumber Co ., 327 
U. S. 385. 
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78). He subsequently became district manager and 
for the three years preceding his discharge, he worked 
as petitioner’s city circulation manager in New Bed- 
ford, Massachusetts (J. A. 24; 87). 

On January 27, 1945, Silveira joined the Associa¬ 
tion (J. A. 24; 80, 269). He immediately became 
active and persuaded approximately 15 of petitioner’s 
employees to sign application cards (J. A. 24-25; 81). 
At the first Association meeting held on or about 
February 1, 1945, Silveira was elected vice president 
of the new organization (J. A. 23; 83) , 16 

On the morning following the election of Associa¬ 
tion officers, Mahoney called Silveira into his office, 
showed him Cooper’s telegram of resignation sent the 
night before, and asked Silveira what he knew about 
the matter (J. A. 25; 85-86). Silveira replied that he 
was sorry but he 44 was in no position to tell him” 
(J. A. 25; 86). Mahoney then told Silveira that he 
44 was making a mistake,” that he should look out for 
himself, and 44 not think about others” (J. A. 25; 86). 
Mahoney also pointed out to Silveira that he “had a 
good job,” that he should “stick to it,” and that he 
should not make any mistake (J. A. 91). 

A day or two after this conversation, Mahoney 
again called Silveira into his office and asked him 
about the operation of the “kitty,” a fund of money 
which is described below (pp. 38-40). Silveira gave 
Mahoney the requested explanation (J. A. 25; 89). 

18 At the February 18 meeting when the Association was dis¬ 
solved: and the employees organized a chapter of the Guild, 
Silveira was elected president of the Guild ( J. A. 23; 102, 139). 
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On February 5, Mahoney advised Silveira that J. J. 
Kelleher was in full charge of the circulation depart¬ 
ment and took from Silveira his office key, garage 
key, and gasoline pump key (J. A. 25; 89-91). There¬ 
after Kelleher took charge of the circulation depart¬ 
ment and for the remainder of his employment with 
petitioner Silveira was given almost no duties to 
perform (J. A. 90). 

On February 13, without any prior warning, 
Mahoney gave Silveira a letter stating that he was 
discharged because he had conducted the “kitty” with¬ 
out petitioner’s knowledge or consent and because of 
his failure to make any accounting of the funds in the 
“kitty,” that the “kitty” was a “shakedown,” and 
that Silveira’s explanation of it was, in part at least, 
a “plain subterfuge” (J. A. 25; 90, 92-93, 270)'. On 
the day following Silveira’s discharge, as already 
noted {supra, p. 13), petitioner’s Business Manager 
Gaylord told Ellison, “We got rid of two members of 
the union this morning, John Silveira, who was vice- 
president, and Mary Harden, who was secretary” 
(J. A. 167). 

Faced with discharge after more than 13 years of 
satisfactory service, because of activities which no 
management official had ever disapproved but which 
were now held against him in terms which scarcely 
fell short of a charge of embezzlement, Silveira at¬ 
tempted to clear his name. He succeeded in forcing 
petitioner’s officials to concede that no question of 
his honesty was involved; but he was unable to get bis 
job back. Shortly after Silveira’s discharge, Ma¬ 
honey notified him that he wanted to see him (J. A. 



25; 93-94). During the ensuing interview, Silveira 

i 

told Mahoney that he “knew it was his job to break 
up the union” and to discharge him but that Mahoney 
had hit him “below the belt” in impugning his honesty 
with respect to the funds in the “kitty,” and that he 
could furnish receipts in proof of his statement that 
he had used the money in the “kitty” for petitioner’s 
benefit and not for his own benefit (J. A. 25; 94) . 1T In 
a subsequent interview, a week or ten days after 
Silveira’s discharge, Silveira gave Mahoney such re¬ 
ceipts as he had indicating the purposes for which 
the funds in the “kitty” had been expended. Ma- j 

honey stated, however, that he had no question con- j 

cerning Silveira’s honesty, and did not examine the 
receipts. Instead, he told Silveira that he wanted 
him “to break away from the group that [he] * * * 
was connected with, the union” (J. A. 25; 94r-95). 
There ensued some discussion concerning Silveira j 
“breaking away” and Silveira stated that he “started | 
with them and [he] * * * was sticking with 

them” (J. A. 25; 95). Nevertheless, after this meet- j 
ing, Silveira resigned from the Guild with which peti- j 
tioner’s employees ha.d affiliated on February 18, 
1945, after dissolution of the Association {supra, p. 

9). Shortly thereafter Silveira again met with Ma- j 
honey and told him that he had “washed” his hands 
of everything and wanted his name cleared with re- ! 
spect to the “kitty” (J. A. 25-26; 95). This meet- j 
ing was attended by all of petitioner’s district man- | 
agers. Silveira stated briefly to the district managers j 

17 The nature and purpose of the “kitty” and the manner in 
which it was administered are discussed below, pp. 38-40. 
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that Mahoney had cleared him of any charges with 
respect to the funds in the “kitty’ 7 ; that he was not 
seeking reinstatement with petitioner; and that “in 
the future if they wanted to join the union they would 
not be fighting for” him but for themselves. Mahoney 
was present while Silveira made this statement and 
did not deny or contradict Silveira’s statement that he 
was cleared of charges concerning the “kitty” (J. A. 
25-26; 96, 112). 

Edmund B. Ellison was first employed by petitioner 
on February 4, 1928, and he continued in petitioner’s 
employ for more than 17 years until his discharge 
on February 14,1945 (J. A. 28; 152). His original em¬ 
ployment had been as subscription solicitor. At the 
time of his discharge, he was working as circulation 
manager of the Cape Cod Standard-Times at Hyannis 
(J. A. 28; 151-152). On several occasions, Ellison’s 
superior Cooper told him that “You are as good as my 
right arm” (J. A. 167.) 18 

11 Petitioner’s discussion of Ellison’s discharge is replete with 
misstatements for which no record references are attempted. Con¬ 
trary to petitioner’s assertion (Brief 32), Ellison’s job in Hyannis 
was not comparable to that of Cooper in New Bedford. It was 
analogous to that of Silveira, and Cooper was his superior (J. A. 
151-152). Again contrary to petitioner’s assertion (Brief 32), he 
did not hire and fire employees. He made recommendations to 
Cooper on hiring and firing which Cooper “sometimes” followed 
“and other times he didn’t” (J. A. 171). Ellison testified that he 
was “sort of supervisor on the Cape” (J. A. 151); that he trans¬ 
mitted Cooper’s orders to the district managers (J. A. 170); that 
he could give orders to the district managers only on minor mat¬ 
ters and on questions of policy had to clear with petitioner’s New 
Bedford office (J. A. 170); and that he did not handle the accounts 
of the district managers (J. A. 171). 
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Ellison joined the Association on January 29, 1945, 
at the behest of Silveira and Harden (J. A. 28; 152, 
275) and he attended the meeting on February 1 at 
which officers were elected (J. A. 154). Subsequently, 
he secured Association application cards, distributed 
them among the district managers, and returned the 
signed cards to Harden (J. A. 168). 

On February 2, 1945, a day or so after Ellison had 
attended a meeting of the Association, Gaylord, busi¬ 
ness manager of The Cape Cod Standard-Times, ad¬ 
vised Ellison tha.t Mahoney wished to speak with him. 
At Mahoney's request, Ellison drove to Mahoney's 
home at Marion, Massachusetts (J. A. 28; 154-155). 
Mahoney said, “Of course, you know what you are 
here for?" When Ellison stated that he did not, 
Mahoney replied, “Let me put it this way: Do you 
belong to the union?" Ellison said, “Yes." Ma¬ 
honey then asked Ellison why a man of his “intelli¬ 
gence ajid ability decided it was necessary to join a 
union" and he stated that he would not want “a 
man like Cooper" to represent him. 

Mahoney also stated that Ellison’s “future was 
apparently being jeopardized and he couldn’t under¬ 
stand why a man who was obviously considered an 
understudy to Cooper and who was ready to step into 
his place at any time, would consider joining a union, 
that it wasn’t necessary, and a man who had built 
up such a record in the department shouldn’t need 
the security of a union" (J. A. 28-29; 155-157). The 
conversation lasted for approximately 4 hours and the 
same things were discussed “over and over again" 
(J. A. 156). At about midnight, Mahoney closed the 
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conversation saying, “Well, young fellow, apparently 
you have a lot of heavy thinking to do * * * If 
I were in your shoes I would do plenty of thinking” 
(J. A. 29; 157). Ellison was “noncommittal about 
it” and left (J. A. 157). On the following day, - 
Houser called Ellison to his office and asked him what 
took place with him and Mahoney on the preceding 
night. Ellison replied that he did not want to discuss 
it and suggested to Houser that he ask Mahoney 
what had occurred (J. A. 158). 

On February 5 or 6, Houser, in the presence of 
Gaylord, told Ellison not to discuss union activities on 
company time and stated that “We have proof that 
you did.” Ellison denied the charge (J. A. 29; 158). 
Houser then asked Ellison whether he had ever col¬ 
lected money from any carriers when they first began 
carrying a paper route. Ellison also denied this 
(J. A. 29; 159). 

On the morning of February 14, Houser and Gay¬ 
lord asked Ellison whether he maintained a “kitty.” 
Ellison replied that he and all of the district man¬ 
agers with one exception maintained “kittys” (J. A. 
29, 159-160). Gaylord had known of the existence of 
the “kitty” for at least 6 months preceding this conver¬ 
sation and had indicated his approval of the practice 
(J. A. 29; 159-160). That afternoon Houser and 
Gaylord, together with S. Emory Bentley, petitioner’s 
attorney, met with Ellison, and Bentley questioned 
Ellison about the “kitty” and the manner in which 
it was operated. Bentley dictated a statement de¬ 
scribing the “kitty” and how it worked, which Ellison 
signed in accordance with Bentley’s request (J. A. 
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29; 161-162). After this meeting Ellison was told 
to remain in the office. Accordingly, he waited from 
4:15 imtil 7:15 p. m. when Houser gave Ellison a 
letter stating that he was discharged for inducing 
carriers to break their contracts with petitioner, col¬ 
lecting money for which no accounting was made, and 
participating in outside business activities on company 
time (J. A. 29; 163-164, 277). 

The last of the three reasons asserted for Ellison’s 
discharge, his “outside business activities,” must be 
treated as concededly without basis in fact, since peti¬ 
tioner makes no effort to sustain it in its brief. The 
first, “inducing carriers to break their contracts,” re¬ 
quires little more consideration. As we have shown in 
the case of Thompson {supra, pp. 23-25), there is noth¬ 
ing in the record to support petitioner’s statement 
(Brief 35-36) that Ellison sought to induce the carriers 
to violate their contracts or that any court has held that 
any action of the Association or any of its members was 
illegal. 

In considering whether to credit the second reason 
given for Ellison’s discharge, which applies also to 
Silveira, that is, the “kitty,” the Board faced the 
following strong indications that this specification was 
likewise fabricated: Silveira and Ellison had worked 
for petitioner for 13 and 17 years respectively, with¬ 
out any question as to their ability, honesty, or loyalty. 
They were discharged without prior notice or warn¬ 
ing. In the case of Ellison at least, unquestionably 
false charges of misconduct were made. In addition 
to the clear evidence of petitioner’s hostility to organ¬ 
izational activities generally {supra, pp. 8-13), there 
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was an express indication that petitioner “got rid” 
of Silveira because he was vice president of the Asso¬ 
ciation {supra, pp. 13-32); there was Mahoney’s con¬ 
versation with Silveira on February 2, 1945, during 
which Mahoney advised Silveira, inter alia, that he 
had a good position and should stick to it and make 
no mistakes {supra, p. 31); and there was Mahoney’s 
flat request that Silveira “break away” from the 
Association {supra, p. 33). Similar evidence of hos¬ 
tility appeared in the case of Ellison. Immediately 
after he joined the Association, Mahoney spent an 
entire evening of four hours attempting to persuade 
him to abandon the Association and on this occasion 
warned him that his future was being jeopardized 
{supra, pp. 35-36). Shortly after this unsuccessful at¬ 
tempt, Houser warned Ellison against discussing union 
activities on company time {supra, p. 36). Finally, on 
February 14, he was discharged assertedly because of 
a “kitty” which petitioner was apprised of throughout 
the three years of existence {infra, pp. 40-41). 

The “kitty” which furnished the alleged basis for 
Silveira’s discharge was a fund obtained by with¬ 
holding from the newsboy carriers during their first 
week of employment the difference between the com¬ 
mission rate on the newspapers sold and the amount 
paid the carrier during his first week of employment 
when carriers were paid a flat rate instead of a com¬ 
mission. The money thus obtained constituted a 
petty-cash fund used to pay for losses incurred when 
carriers left petitioner’s employ without paying peti¬ 
tioner for the newspapers which they had delivered 
to customers and which had been paid for by the cus- 
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tomers. These “dead balances” were retained on 
petitioner’s books until paid for out of the “kitty” 
or otherwise. This money was also used to pay for 
windows broken by carriers at petitioner’s distribu¬ 
tion stations. (J. A. 25, n.6; 87-89, 97-99, 105-112, 
116). The amount of money taken into the “kitty” 
during the year and a half of its existence prior to 
Silveira’s discharge did not exceed $175.00 (J. A. 108, 
116), and at no time was there more than $15.00 or 
$19.00 in the “kitty” (J. A. 116). 

The “kitty” maintained by Ellison at the Cape 
was also in effect a petty-cash fund. At the Cape, on 
occasions when carriers were not available to deliver 
the paper, it became necessary for Ellison himself 
to do this, working extra hours for the purpose. In 
making the deliveries he occasionally was able to hire 
a boy to take the newspapers from his car to the 
homes of the subscribers. The amount of the total 
profit not paid to the boy, who was not under contract, 
was placed in the “kitty” (J. A. 173-174, 275-277). 
Some money was also obtained for the “kitty” from the 
sale of bicycles (J. A. 180, 276). The “kitty” money 
was used for petitioner’s exclusive benefit (J. A. 33, 
276). Ellison paid off ‘‘dead balances’’ with the money 
(J. A. 173-176, 183, 276), purchased parts to repair 
bicycles so that carriers could make their deliveries (J. 
A. 160, 176), in one instance purchased a bicycle for a 
carrier (J. A. 176,276), on one occasion paid for minor 
damage to a car struck by one of petitioner’s trucks 
in order to avoid increase of petitioner’s liability in¬ 
surance rate (J. A. 174-175), 19 and reimbursed car- 

19 This payment was made with the knowledge of Ellison's 
superior, Circulation Director Cooper (J. A. 175). 
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iiers for papers they had not sold or for which they 
had not collected in order to keep the services of the 
carrier at a time when boys were scarce (J. A. 170, 
176). 

If Silveira and Ellison were attempting to conceal 
their maintenance of “kittys ,: ’ from petitioner’s man¬ 
agement, they certainly went about it in an odd way. 
A “kitty” was in existence when Silveira worked as 
branch manager between 1930 or 1931 and 1936 or 
1937 (J. A. 87, 88, 89). About a year and a half prior to 
his discharge, after becoming city circulation manager, 
Silveira suggested reinstituting the “kitty” to his 
superior, Cooper, who was one of petitioner’s “offi¬ 
cials” (P. A. 88-89,105,281). Operation of the “kitty” 
was reflected in petitioner’s bookkeeping with respect 
to the payment of “dead balances” and petitioner’s 
bookkeeper knew of its existence (J. A. 88, 98, 107- 
108, 111). All of the branch and district managers, 
16 in all, knew of the “kitty” and all of petitioner’s 
carriers knew about it (J. A. 98-99,107). 

The facts with respect to Ellison’s “kitty” are just 
as clear. Three of the four district managers at the 
Cape, as well as Ellison, maintained their own “kittys” 
(J. A. 60; 160-161). Ellison had maintained his 
“kitty” for three years preceding his discharge (J. A. 
276) and at the time that he instituted this practice, 
Norman Le Francois, a district manager, was operat¬ 
ing a “kitty” (J. A. 276). Petitioner’s business man¬ 
ager Gaylord, also one of petitioner’s officials, had 
known of the “kitty” for six months prior to Ellison’s 
discharge (J. A. 30, 32; 159-160, 282) and had ex - 
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pressed his approbation of the practice (J. A. 160). 
Cooper, petitioner’s Circulation Director, had likewise 
been apprised of the existence of Ellison’s “kitty” 
(J. A. 175,177, 276). 

It is petitioner’s position that despite the fact that 
neither Silveira nor Ellison benefited personally from 
the “kittys”, the fact that no possible question as 
to their honesty is involved, and the fact that the 
money from Ellison’s “kitty” came primarily from 
his own overtime work {supra, p. 39), there was 
something so outrageous about what they did that it 
required the abrupt discharge of these two old em¬ 
ployees. In order to maintain this position, petitioner 
is forced to numerous misstatements and distortions of 
the record. To begin with, Mahoney’s letter notifying 
Silveira of his discharge (J. A. 270) contains at least 
two untrue statements. First, it was not true that the 
“kitty” was maintained “without the knowledge or 
consent of the company” (J. A. 270). Silveira cleared 
the project initially with his superior, Cooper, and 
its was operated openly with the knowledge of all con¬ 
cerned {supra, p. 40). Nothing more in the way 
of notice or consent could have been required. Second, 
it was not true that Silveira had resorted to “subter¬ 
fuge” in stating that the fund was used to pay for 
broken windows or that “The company’s expense ac¬ 
counts show such charges [for broken windows] were 
paid by the company” (J. A. 270). Silveira’s uncon¬ 
tradicted testimony shows that the fund was so used 
(J. A. 94, 97-98), and petitioner failed to produce 
the “expense accounts” referred to to refute his testi¬ 
mony. The only evidence cited by petitioner in its 
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brief in support of this statement in the letter is the 
letter itself (Brief 25, note 1). 

Again, there is no basis for concluding, as asserted 
by petitioner in its brief, that Silveira set up the 
“kitty’’ as a device to conceal from petitioner “slip¬ 
shod methods of operation” or any “carelessness or 
wilful disobedience of its instructions” (Brief 21, 34). 
Silveira used the “kitty” money for petitioner’s ex¬ 
clusive benefit and not one cent enured to his personal 
benefit (J. A. 32-33; 88-89, 94, 98-99, 110-111). In¬ 
deed, after Silveira’s discharge, Mahoney admitted on 
two occasions that his honesty was not in question 
(J. A. 25, 33; 94, 95). The fact that Ellison and Sil¬ 
veira rendered no accounting of these petty cash funds 
indicates no dereliction on their part. No accounting 
was requested (J. A. 109, 174). Neither is there 
any record support for petitioner’s repeated statements 
that in maintaining the “ kittys,” any of the employees 
involved violated orders (Brief 21, 33-34). 

In order to explain the fact that Silveira and Elli¬ 
son were discharged at the time of their organiza¬ 
tional activity, although everybody except Mahoney 
who had anything to do with their work or their dis¬ 
charge is shown to have known about the “ kittys” for 
many months {supra, pp. 40-41), petitioner advances 
the theory that Mahoney did not know about the 
“kittys” until he took over Cooper’s job and that 
“when Mahoney learned of the ‘kitty’ system” (Brief 
25) he discharged Silveira and Ellison. This theory 
likewise rests on bare assertion. There is no evidence 
that Mahoney did not know until February 1945 what 
everyone else had known for some time. This theory 
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also fails to explain petitioner’s failure to discharge 
the three district managers on Cape Code each of 
whom also maintained a “kitty” (supra, p. 40). 
For this troublesome fact petitioner has a different ex¬ 
planation; namely, that Ellison was superior to these 
district managers and petitioner only discharged those 
employees who were “ responsible” for the “kittys” 
(Brief 34-35). Apparently the theory is that the dis¬ 
trict managers were spared because of the approval 
of their superior, Ellison. But petitioner cannot have 
it both ways. Ellison’s conduct was approved by his 
superior, Gaylord, who was not discharged (supra, pp. 
36, 40-41), a fact which petitioner carefully ignores. 20 

As we have already noted (supra, pp. 41-42), the 
record casts no cloud on the honesty of either Silveira 
or Ellison. Even if all of the statements in peti¬ 
tioner’s brief, those made without reference to the 
record as well as those for which a reference is sup¬ 
plied, are taken at face value, they would show no more 
than the use of a system which was not desirable and 
did not meet with the approval of Mahoney but did 
meet with the approval of his predecessor. Hence, it 
is with peculiarly ill grace that petitioner draws out 
of context Silveira’s testimony that he was “ashamed” 
of his record with petitioner (Brief 27). Silveira had 
just testified that he was working for Cooper on 
another newspaper in Connecticut. He went on as 
follows (J. A. 114) : 

20 Thus, in painting a “picture” of dereliction in its brief (p. 
33), “The City Circulation Manager at New Bedford and the 
Circulation Manager at Hyannis (Silveira and Ellison) with the 
knowledge of Cooper, Circulation Director of petitioner company, 
failed, etc.”, petitioner carefully avoids reference to Gaylord. 
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* * * I still haven’t got a recommendation 
from the Standard-Times. Even though Mr. 
Mahoney told me he wouldn’t give me a recom¬ 
mendation, if I looked for any job he would per¬ 
sonally call them up and recommend me, but still 
if I go into any other newspaper looking for a 
job without a recommendation, it is easy enough 
to say I got fired because of inefficiency, but 
when I try to explain the kitty there will be a 
question. 

You yourself know’ there w’ill be a question in 
your mind that there is something wrong with 
this fellow; there is money involved. 

I have not had the feeling to go to anybody 
and look for a job. I am ashamed of that record 
I have there. 

I went to New r Hampshire and I went to New 
York looking for a job. There were no open¬ 
ings. All I said was, “I am making a change.” 
Mr. Cooper offered me a job in Waterbury, Con¬ 
necticut. I am a circulation man, a newspaper 
man. I tried to get a job in the baking busi¬ 
ness. That is not my line. I have worked 
twelve years on newspapers. I have to get back 
in the newspaper game. When the Standard- 
Times fired me for the kitty it left a black mark 
against me. I am in the clear but still I haven’t 
a written recommendation. 

It isn’t so easy finding a job on any news¬ 
paper writh that to fall back on, and I got an 
offer to work on that newspaper and I am work¬ 
ing there again. I am back in what I like. 

Petitioner’s management was willing to recommend 
Silveira orally but was not willing to clear his name 
in a manner which could be quoted against it. It 
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now uses that fact and the embarrassment it caused 
Silveira as evidence of dishonesty on Silveira’s part. 

3. Summary as to the discharges 

The seven discharges described above fall into con¬ 
ventional patterns bearing indicia of illegal discrim¬ 
ination which the courts have repeatedly identified. It 
was early established that “Motive is a persuasive 
interpreter of equivocal conduct, and the petitioners 
[employers] are not entitled to complain because 
their activities were viewed in the light of manifest 
interest and purpose.” Texas and New Orleans R. R. 
Co. v. Brotherhood of Railway and Steamship Clerks, 
281 U. S. 548, 559. 21 Petitioner’s open hostility to 
the organization of the Association, demonstrated, for 
example, by its express instruction to Paczewicz not 
to attend the Association meeting {supra, p. 10), 
provides ample evidence of petitioner’s “manifest 
interest and purpose.” Moreover, as shown above, 
there is direct evidence in the case of most of the 
individual discharges of discriminatory motive {supra, 
pp. 13-45). The seven discharged employees had served 
petitioner satisfactorily and in several instances for 
long periods of time. 22 All seven were members of 
the Association and with the exception of Boff had 
joined the Association in January when it was first 
organized {supra, p. 21). Included among the seven 

21 Accord: N. L. R. B. v. Vincennes Steel Corp., 117 F. (2d) 169 
171 (C. C. A. 7); A. L. R. B. y. Oklahoma Transportation Co ., 
140 F. (2d) .509, 510 (C. C. A. 5); A\ L. R. B. v. Richter’s Bakery , 
140 F. (2d) 870, 872 (C. C. A. 5), certiorari denied, 322 U. S. 754. 

22 N. L. R. B. v. Willard , Inc., 68 App. D. C. 372,98 F. (2d) 244; 
A. L. R. B. v. Schaefer-Hitchcock Co., 131 F. (2d) 1004, 1008 
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were the Association vice-president and secretary, who 
were the two top officials of the Association in petition¬ 
er 7 s employ {supra, p. 9). All of the discharges were 
* 4 effected suddenly * * * at a day’s notice.” 
N. L. R. B. v. Bank of America 130 F. (2d) 624, 629 
(C. C. A. 9), certiorari denied, 318 U. S. 791, 792, peti¬ 
tion for rehearing denied, 319 U. S. 782. The dis¬ 
charges were unaccompanied by the preliminary warn¬ 
ings which are ordinarily effective to halt delinquencies 
when they exist and which usually precede the extreme 
penalty of discharge. 23 The summary of a similar sit¬ 
uation by the Circuit Court of Appeals for the Fourth 
Circuit aptly applies here: 

The general pattern followed in the surveil¬ 
lance and complaints, the fact that most of the 
employees discharged had long records of satis¬ 
factory service and that the grounds of dis¬ 
charge were not grounds upon which employees 
had ordinarily been discharged in the past, the 
antiunion expression used by supervisory em¬ 
ployees to some of the employees discharged 
and the general attitude of hostility to an out¬ 
side union lend strong support to the Board’s 
findings. 

N . L. R. B. v. Baltimore Transit Co., 140 F. (2d) 51, 
56 (C. C. A. 4), certiorari denied, 321 U. S. 795. 

In view of this prima facie ease of discrimination, 
it was incumbent upon petitioner 4 4 to prove the ex¬ 
istence of a reason, not within the prohibitions of the 

(C. C. A. 9); N. L. R. B. v. Poison Logging Co ., 136 F. (2d) 314, 
315 (C. C. A. 9); N. L. R. B. v. Tovrea Packing Co ., Ill F. (2d) 
626, 629 (C. C. A. 9), certiorari denied, 311 U. S. 668. 

23 American National Bank of St. Paul v. N. L. R. B ., 144 F. 
(2d) 268,269 (C.C.A.8). 
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Act, sufficient in itself to warrant or justify the dis¬ 
charge (s).” N. L. R . B. v. Entwistle Mfg. Co., 120 
F. (2d) 532, 536 (C. C. A. 4). This petitioner failed 
to do. Rather it advanced reasons which were demon¬ 
strably untrue, a fact which 4 ‘itself strengthens the in¬ 
ference drawn by the Board. 7 ’ N. L. R. B. v. Abbott 
Worsted Mills, 127 F. 2d 438, 440 (C. C. A. I). 24 

Upon the entire record—petitioner’s outright hos¬ 
tility to the organizational efforts of its employees 
generally and to the activities of the seven employees 
in particular, petitioner’s failure to place its responsi¬ 
ble officers on the stand to testify as to the reasons for 
the dismissals, the unsatisfactory and implausible char¬ 
acter of the assertions made in justification of its 
action in discharging the seven employees, the long 
and satisfactory service of the employees, and the 
failure to give any notice or warning prior to dis¬ 
charge—the Board’s findings that the discharges of the 
seven employees were discriminatory within the mean¬ 
ing of Section 8 (3) and (1) of the Act are amply 
supported. 

C. Petitioner’s argument that the participation of its supervisors in the 
Association justified discharge of its members 

It is petitioner’s contention that, “Nothing in the 
Act prevents an employer from discouraging member¬ 
ship in an illegal organization which he is bound to 

24 Accord: N. L. R. B. v. "Western Cartridge Co., 138 F. (2d) 551, 
552 (C. C. A. 2), certiorari denied, 321 U. S. 786, petition for re¬ 
hearing denied, 322 U. S. 767; Kansas City Power & Light Co. 
v. N. L. R. B., Ill F. (2d) 340, 354-355 (C. C. A. 8); N. L. R. B. 
y. Entwhistle Mfg. Co., 120 F. (2d) 532, 535-536 (C. C. A. 4); 
N. L. R. B. v. Chicago Apparatus Co., 116 F. (2d) 753, 759 
(C.C.A.7). 
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disestablish'’ (Brief 19). Petitioner argues further 
that if the Association was company dominated and 
supported, it “had to be destroyed” (J. A. 246). It 
is also important to note that petitioner does not claim 
that the alleged illegality of the Association was in 
fact the reason for its action in discharging the seven 
employees. In fact, it expressly “denies that it dis¬ 
charged any person for membership in the Kramer- 
Cooper Association or the Guild” (Brief 21). The 
issue is therefore this: Where an employer discharges 
seven employees, assigning manifestly untenable rea¬ 
sons for the discharges having no association with 
organizational activities, and where the Board finds 
on ample evidence that the true reason for the dis¬ 
charges was a desire to frustrate all organizational 
activities, may the employer defend the discharges 
on the ground that the organization immediately in¬ 
volved had been assisted by its own supervisory em¬ 
ployees and had therefore been illegally benefited by 
unfair labor practices? 

Petitioner’s theory falls on several counts. First, 
the Association was a labor organization, and hence 
petitioner could not discourage membership in it by 
discharges or other discriminatory practices. Sec¬ 
ond, petitioner’s conduct had the necessary and in¬ 
tended effect of discouraging membership not only 
in the Association and the Guild but in any labor or¬ 
ganization. Third, the Board found that the dis¬ 
charges constituted unfair labor practices within the 
meaning of Section 8 (1), as well as Section 8 (3), 
and the Board’s order is valid if its findings that the 
discharges interfered with organizational activity 
generally is sustained. 
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1. As the Board here found, 4 ‘The Act does not com¬ 
mission or license employers to destroy labor organiza¬ 
tions by discharging members for any reason, and 
certainly not merely because supervisory employees 
have been active therein” (J. A. 59). Section 8 (3) 
makes it an unfair labor practice to discourage, by 
discrimination with respect to terms of employment, 
membership in a “labor organization,” without a 
specification that such labor organization must be 
unassisted by unfair labor practices. Petitioner ap¬ 
pears to argue that a union assisted by unfair labor 
practices is not a “labor organization.” 25 This is 
clearly erroneous. The definition of that term in Sec¬ 
tion 2 (5) of the Act contains no such limitation. 
Moreover, Section 8 (2) forbids interference with, 
or domination or support of, “any labor organiza¬ 
tion.” Implicit in any finding of a violation of this 
section is the existence of an illegally supported or 
dominated organization, which must be a “labor or¬ 
ganization.” Therefore, in making the very conten¬ 
tion that the Association was “formed in violation 
of the Act” (Brief 20), petitioner must assume that 
the Association was a labor organization, as the Board 
found (J. A. 22). Since it was a labor organization, 
petitioner could not discourage membership in the 
Association by discrimination with respect to terms 
of employment without violating Section 8 (3). 

25 Petitioner excepted to the Trial Examiner’s finding that the 
Association was a “labor organization” (J. A. 47) and took the 
flat position in its brief in support of its exceptions that “The 
Kramer-Cooper Association was not a labor organization within 
the meaning of Section 2 (5) of the Act” (p. 13). Although it 
does not repeat this assertion here, it does state that the Association 
“had no status as a labor organization” (Brief 14). 
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Petitioner, however, argues that it had the right to 
discharge Association members “in order to protect 
itself’’ (Brief 20), and that its right to do so provided 
it with an unshakable excuse for its conduct. This 
contention apparently rests on the fact that the Board 
and the courts have held that coercive activities of 
supervisory employees are attributable to the em¬ 
ployer and that therefore the employer is under a duty 
to prevent and remedy such activities so that the em¬ 
ployer may not “be in a position to secure any ad¬ 
vantage” from the activities. H. J. Heinz Co. v. N. L. 
R . B., 311 U. S. 514, 520. 28 This line of cases does 
not permit petitioner to secure advantage from the 
activities of supervisors by licensing it to discharge 
members of an organization to which it is hostile. 

Under the Act, no duty is imposed upon the em¬ 
ployer to discharge foremen who have engaged in 
coercive conduct in order to purge himself of the il¬ 
legal conduct of the offending foremen. Where in fact 
supervisory intrusion into the organizational affairs of 
the rank and file employees has occurred, a twofold 
obligation devolves upon the employer. It becomes the 
employer’s duty to take such steps as may be appro¬ 
priate to avoid any repetition of the illegal interference 
and to dissipate from the minds of the rank and file 
employees the effects of the conduct violative of the 
Act in order to restore to the employees full freedom 
with respect to their union affairs. In each case, the 
test of effective remedial action is the restoration to 
the employees of their freedom, unhampered by em- 

20 See also International Association of Machnists v. N. L. R. B 
311U. S. 72; N. L. R. B. v. Link-Belt Co ., 311U. S. 584. 


51 


ployer influence or domination, with respect to their 
organizational matters. Clearly, moreover, the em¬ 
ployer’s disavowal to his employees of the supervisor’s 
coercive conduct, and not the discharge or elimination 
of the offending supervisor, is the indispensable pre¬ 
requisite for the restoration of the employer’s neu¬ 
trality. Although on occasion and under some circum¬ 
stances, as for example, where a foreman refuses to 
heed the employer’s warnings and injunction to refrain 
from acts of interference, discharge may, among other 
remedial action, be appropriate and even necessary, 
here likewise disavowal to the employees of the coer¬ 
cive conduct is required in order to dispel from the 
minds of the employees the reasonable belief that the 
supervisor’s actions expressed the wishes of the em¬ 
ployer. It is the unusual case where discharge is neces¬ 
sary to prevent repetition of illegal conduct by a fore¬ 
man, and discharge standing by itself, unaccompanied 
by disavowal to the employees of the coercive conduct, 
fails of the statutory objective to remove the conse¬ 
quences of the unfair labor practices. 

The Board decisions have consistently followed the 
foregoing pattern. Where supervisory employees 
have engaged in coercive conduct imputable to the 
employer and in violation of the Act, the Board has 
consistently in innumerable cases ordered the employer 
to take remedial action to restore to the employees the 
full measure of their rights guaranteed under the Act. 
To dispel the effects of the unfair labor practices, the 
Board usually orders an employer whose supervisory 
employees have engaged in such coercive practices to 
post notices in conspicuous places in his plant an- 
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nouncing to his employees that the employer will not 
engage in unfair labor practices therein enumerated 
and assuring the employees that they are free “to be¬ 
come or remain members of the” union involved “or 
any other labor organization.” In addition to posting 
notices, the Board orders typically and traditionally 
require the employer to cease and desist from the 
unfair labor practices engaged in, and to take appro¬ 
priate affirmative action such as “disestablishing,” i. e., 
withdrawing all recognition from an employer-sup¬ 
ported or dominated labor organization, withholding 
recognition from such an organization, or reinstating 
employees discriminatorily discharged. Uniformly 
lacking in the Board’s order is any requirement that 
the offending supervisors be discharged. See, for ex¬ 
ample, H. J. Heins Co. v. N. L. R. B., 311 U. 'S. 514, 
518-519,521-523, enforcing 10 N. L. R. B. 963, 988-990; 
N. L. R. B. v. Link-Belt Co., 311 U. S. 584, 592-600, 
enforcing 12 N. L. R. B. 854, 883-885; R. R. Donnelley 
<k Sons Co. v. N. L. R. B., 156 F. (2d) 416 (C. C. A. 7), 
enforcing 60 N. L. R. B. 635, 644-645; N. L. R. B. v. 
John & Ollier Engraving Co., 123 F. (2d) 589 (C.C. A. 
7), enforcing 24 N. L. R. B. 893, 912-913; N. L. R. B. 
v. Idaho Refining Co., 143 F. (2d) 246, 248 (C. C. A. 
9), enforcing 47 N. L. R. B. 1127, 1134-1136. 

Likewise, in other cases, the Board has found that 
the employer’s efforts to preserve his neutrality under 
the Act by action, short of discharge of the offending 
supervisory employees, such as the posting of neutral¬ 
ity notices, coupled with the issuance of specific in¬ 
structions and warnings to offending supervisors to 
desist from their coercive conduct, and the taking 
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of other steps reasonably calculated to apprise the 
employees of the employer’s neutrality, sufficed to 
establish the employer’s neutrality under the Act 
despite coercive conduct of supervisors which the em¬ 
ployer had repudiated. Matter of Midwest Piping 
and Supply Co., Inc., 63 N. L. R. B. 1060, 1069; 
Matter of Houston Shipbuilding Corporation, 56 N. L. 
R. B. 1684, 1685-1686; Matter of Gray Envelope Mfg. 
Co., 45 N. L. R. B. 653, 654. Also see Matter of Louis 
Pizitz Dry Goods Co., 59 N. L. R. B. 719, 723; Matter 
of American Oil Co., 14 N. L. R. B. 990, 994-995. 27 

Thus, petitioner is on sound ground only when it 
urges that if the Association was company-dominated 
“petitioner was bound to disestablish it” (Brief 20). 
It is when it takes the next step and urges that com¬ 
pany-domination of the Association left petitioner free 
to discharge all of its members, supervisory and non- 
supervisory alike, that a fatal hiatus appears. Peti¬ 
tioner makes no effort to show why this conclusion 
necessarily follows from the requirement of disestab¬ 
lishment, nor does it point to any authority for its 
proposition. As we have shown, there is no such 
authority. The Board has never held that an employer 
must or may discharge a supervisory employee who 
has jeopardized its neutrality except in the unlikely 

27 This doctrine was restated in the Board’s recent decision in 
Matter of Climax Engineering Co., 66 N. L. R. B. 1359. In a full 
discussion of this subject, the Board there held that where super¬ 
visors engage in organizational activity attributable to the em¬ 
ployer, the employer is “entitled to take appropriate steps to 
protect its neutrality” but the supervisors do not, by such activity, 
“forfeit the protection of Section 8 (3) of the Act” (italics in 
original). 
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event that his activities cannot be halted except by 
discharge. Most emphatically, the Board has never 
held that an employer must or may discharge rank 
and file employees merely because they were active 
in a labor organization which supervisory employees 
also supported. On the contrary, its holding that an 
employer may not discharge officials of a company- 
dominated union for the purpose of keeping it sub¬ 
servient was upheld by the Circuit Court of Appeals 
for the Ninth Circuit in N. L. R. B. v. American 
Potash and Chemical Corp., 98 F. (2d) 488, 495 (C. C. 
A. 9), certiorari denied, 306 U. S. 643. 

2. We have shown above (pp. 13-47) that there is 
affirmative evidence, of conventional nature, demon¬ 
strating that petitioner discharged these seven em¬ 
ployees in order to discourage collective activity and 
that the reasons given by petitioner at the time of 
the discharges as well as at present were fabricated. 
On this record, the Board was certainly required to 
find, as it did, that petitioner “was not motivated at 
any point by a desire to protect its neutrality” (J. A. 
60). There is no evidence to the contrary since peti¬ 
tioner’s officials did not testify that they were 
prompted by a desire to protect petitioner’s neutrality, 
instead of, as the evidence conclusively indicates, to 
advance petitioner’s own unneutral purpose of hostility 
toward its employees’ act of organizing at all. The 
very nature of their actions prevents a legitimate inter¬ 
pretation: petitioner discharged supervisory and non- 
supervisory officials alike, without giving them oppor¬ 
tunity to halt the activities which it now claims were 
objectionable and without advising the remaining em¬ 
ployees that it repudiated those activities. 
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The necessary effect of petitioner’s action in dis¬ 
charging the leaders of an organizational movement to 
which it had shown its unqualified hostility, was to 
discourage all union activity, particularly in view of 
petitioner’s failure to advise its employees that they 
were free to engage in such activity. This fact alone 
provides inescapable support for the Board’s further 
conclusion that “the motivating factor in [petitioner’s] 
conduct was its opposition to its employees exercising 
those rights guaranteed to them under the Act” (J. A. 
60). The Board also properly found that petitioner’s 
discharge of its supervisory employees, Silveira and 
Ellison, “discouraged union membership among the 
rank and file” and that such a course of conduct, 
“under circumstances which suggest no motivation 
other than hostility to any union activity, as such, 
operates as a warning to all employees of the danger 
attached to adherence to a union, and hence generally 
discourages union membership” (J. A. 61). 

Since both the discharges of the non supervisory em¬ 
ployees and those of the supervisory employees dis¬ 
couraged union membership among the rank and file, 
the former as well as the latter were illegal. There 
can be no question that the discharge of a supervisory 
employee is a violation of Section 8 (3) of the Act 
if it is part of the employer’s plan to discourage 
membership among the rank and file. Eagle-Picher 
Mining <Sc Smelting Co. v. N. L. R. B., 119 F. (2d) 
903, 911-913 (C. C. A. 8) (discharge of Sheppard); 
cf . N. L. R. B. v. American Potash & Chemical Corp., 
98 F. (2d) 488, 493 (C. C. A. 9) certiorari denied 306 
IT. S. 643 (demotion of Ivers). 
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3. The Board found that 4 ‘the motivating factor in 
fpetitioner’s] conduct was its opposition to its em¬ 
ployees exercising those rights guaranteed to them 
under the Act” (J. A. 60). Accordingly, it held that 
by its discharge of the seven employees as well as by 
its other coercive activities, petitioner “interfered 
with, restrained, and coerced its employees in the 
exercise of the rights guaranteed in Section 7 of the 
Act” (J. A. 39), in violation of Section 8 (1) of the 
Act (J. A. 42). The propriety of this finding is like¬ 
wise not susceptible to challenge. The Board’s rein¬ 
statement order rests generally on its conclusion that 
the discharges “were unfair labor practices” (J. A. 
41). The Board consistently orders reinstatement 
whenever unfair labor practices take the form of il¬ 
legal discharges, irrespective of whether the discrimi¬ 
nation is found to be in violation of Section 8 (3) or 
only of Section 8 (1) of the Act, and this policy has 
been regularly sustained by the courts. Fort Wayne 
Corrugated Paper Co. v. N • L. R. B., Ill F. (2d) 
869, 870-871, 873 (C. C. A. 7); N. L. R. B. v. Tovrea 
Packing Co., Ill F. (2d) 626, 630 (C. C. A. 9), enf’g 
12 N. L. R. B. 1063, 1070; Mooresville Cotton Mills v. 
N. L. R. B., 110 F. (2d) 179, 182 (C. C. A. 4); 
N. L. R. B. v. C. Nelson Mfg. Co., 120 F. (2d) 444, 
446 (C. C. A. 8). 

D. Conclusion as to the unfair labor practices 

No amount of legal dialectics can conceal the fact 
that petitioner engaged in an all-out, frontal attack 
on the organizational activities of its employees in 
complete defiance of the terms of the Act and without 
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regard to the ability, loyalty, or seniority of the em¬ 
ployees effected. Its defense, first advanced after the 
event, rests on the fortuitous fact that some of its 
supervisory employees participated in the conduct to 
which their superiors were opposed. This defense 
is not supported by law, and on the facts petitioner 
has nothing whatever to advance. We submit that 
the Board’s findings that petitioner violated Section 
8 (1) and (3) of the Act are entitled to acceptance by 
this Court. 

II 

The Board did not err in its rulings on the admission of 

evidence 

Petitioner urges that the Board should have opened 
its files in six cases before it and should have called 
upon a former Regional Director for the purpose of 
revealing what it calls “the background” of the Asso¬ 
ciation (Brief 13-19). We submit that petitioner’s 
contention is without merit on two independent 
grounds; first, that the issue to which the evidence in 
question was directed was not material in this pro¬ 
ceeding, and second, that, in any case, the evidence 
sought was not the best evidence on that issue and 
was of a type which should not be relied on in the 
absence of better evidence. 

1. The Board’s complaint herein alleged that the 
Association was a “labor organization” (J. A. 262), 
and that allegation was denied in the answer (J. A. 
267). As we have already shown, the Board properly 
found that the Association was a labor organization, 
regardless of whether it was illegally dominated 
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{supra, pp. 49-50). Petitioner, however, insists that 
the “heart” of the complaint was that the Association 
44 was a bona fide labor organization” (J. A. 75, quoted 
in Pet. Brief 18). The complaint contains no such 
allegation nor is it capable of such a construction. 

It would serve no useful purpose to remand this 
case to the Board to take the additional evidence. 
The Board construed petitioner’s offer of proof as 
going solely to the issue of whether the Association 
was company dominated (J. A. 61-62), and petitioner 
does not question that construction. It is certainly 
the most that the evidence in question could prove. 
The Board then assumed for the purposes of this case 
that the Association was company dominated and held 
that this issue was immaterial {ibid.). Whether 
the Board correctly so held turns on whether it was 
correct in holding that “the Act does not commission 
or license employers to destroy labor organizations by 
discharging members * * * merely because super¬ 
visory employees have been active therein” (J. A. 59). 
Hence, as to this aspect of the case, petitioner’s con¬ 
tention that this evidence should have been admitted is 
merely part of its broader position that it was free to 
44 destroy” the Association and discharge its members. 
Unless the Court sustains petitioner on this issue, 
which we believe we have shown it should not {supra, 
pp. 48-57), it should not require that evidence to be 
taken. 

2. We submit further that if the Court concludes 
that the question whether the Association was com¬ 
pany dominated is material, it should not require the 
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Board to take the evidence sought by petitioner on 
this head. If petitioner wishes to prove that the As¬ 
sociation was company dominated, there are many 
ways of doing so without opening the Board’s files. 
It could call upon the various employees active in the 
formation of the Association to describe their activi¬ 
ties and it could elicit testimony from its own officials 
as to their relations with the Association. Its resort 
to the Board’s files rather than to its own officials 
highlights its reluctance to put those officials on the 
stand. In the present state of the record, there is no 
basis for petitioner’s assertion that, “The evidence of 
Dr. Myers was the best evidence available on the 
question of the bona tides” of the Association (Brief 
15). Dr. Myers’ testimony would have been hearsay 
at best, and clearly objectionable in the absence of a 
showing that direct evidence was unobtainable. If 
there were any doubt on this score, it would be neces¬ 
sary only to consider whether a finding by the Board 
of company domination would be permitted to stand 
if it rested on the evidence which petitioner offers. 
As the Circuit Court of Appeals for the Third Circuit 
has held (Berkshire Knitting Mills v. N. L. R. B., 121 
F. (2d) 235, 237-238), evidence of this sort would be 
“at best, hearsay” and 

* * * it would be utterly impracticable and 
undesirable to open up all the records and files 
of a public officer, a board, or a court to examine 
all the documents or other communications 
which had passed between either members or 
employees of one of them prior to the conclusion 
upon any particular subject. 
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III 

The Board did not err in ordering reinstatement of Silveira, 
Thompson, Ainsworth, and Simas 

Petitioner does not challenge the propriety of the 
provisions of the Board’s order on the findings made 
except in one respect. It urges that the Board should 
not have ordered reinstatement of four employees be¬ 
cause there is no evidence that they desire such rein¬ 
statement (Brief 40-41). Petitioner is concluded 
from raising this point here. 

Section 10 (e) of the Act provides, in part, that: 

* * * No objection that has not been urged 
before the Board, its member, agent, or agency, 
shall be considered by the court, unless the fail¬ 
ure or neglect to urge such objection shall be 
excused because of extraordinary circumstances. 

Although the Trial Examiner’s Intermediate Report 
recommended reinstatement of these four employees 
(J. A. 43), petitioner did not challenge this recom¬ 
mendation before the Board on the ground now ad¬ 
vanced. Its exceptions contained only a general chal¬ 
lenge to the reinstatement of each of the discharged 
employees (for example, as to Silveira, J. A. 51), and 
its brief in support of its exceptions was addressed 
only to the question of whether the employees involved 
were in fact illegally discharged. Thus the Board was 
not called on to consider either whether the employees 
had in fact expressed a desire for reinstatement or 
whether such an expression was a necessary prerequi¬ 
site to reinstatement. 

The Supreme Court has construed the provision 
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from Section 10 (e) quoted above with great strictness. 
In N. L. R. B. v. Cheney Lumber Co., 327 U. S. 385, it 
said (at pp. 388-389) : 

A limitation which Congress has placed upon 
the power of courts to review orders of the 
Labor Board is decisive of this case. Section 
10 (e) of the Act commands that “No objection 
that has not been urged before the Board, its 
member, agent, or agency, shall be considered by 
the Court unless the failure or neglect to urge 
such objection shall be excused because of ex¬ 
traordinary circumstances.’’ We have hereto¬ 
fore had occasion to respect this explicit direction 
of Congress. Marshall Field & Co. v. Board, 318 
U. S. 253; and see May Department Stores Co. 
v. Labor Board, decided December 10,1945, slip 
opinion, p. 8, n. 5. By this provision, Congress 
has said in effect that in a proceeding for en¬ 
forcement of the Board’s order, the court is to 
render judgment on consent as to all issues that 
were contestable before the Board but were in 
fact not contested. Cf. Pope v. United States, 
323 U. S. 1. [Italics supplied.] 

The purpose of this provision of the statute makes 
its application here all the more essential. As the Su¬ 
preme Court said in the first case in which it construed 
this provision ( Marshal Field <& Co. v. N. L. R. B., 318 
U. S. 253, 256), “The present case gives emphasis to 
the salutary policy adopted by Section 10 (e) of afford - 
ing the Board opportunity to consider on the merits 
questions to be urged upon review of its order.” 
[Italics supplied.] Here, as in the Marshall Field 
case, “Findings with respect to these contentions are an 
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appropriate if not indispensable basis for judicial re¬ 
view of the question sought to be raised” (ibid.). 
The Board might have found that Silveira’s statement 
at the hearing that “I am not asking for my job back” 
(J. A. 112; Pet. Brief. 41), was but a repetition of his 
statement to his former fellow employees which he 
made in the hope, unfulfilled as it turned out, that 
petitioner would clear his name (J. A. 95-96). In the 
case of the other three employees, who did not testify 
one way or the other with respect to their desire for 
reinstatement (Brief 40-41), there can be little doubt 
that if the question had been raised, the Board would 
have adhered to its usual rule of ordering reinstate¬ 
ment in the absence of affirmative evidence that the 
employees did not desire reinstatement. 28 Under 
these circumstances, petitioner cannot complain that 
“The Board made no finding that Silveira, Thompson, 
Ainsworth, or Simas desired reinstatement by peti¬ 
tioner” (Brief 41), since no findings on this point 
were requested. Neither is there any basis for its 
further assertion, which has no support in the authori¬ 
ties, that “In the absence of any such finding, there is 
no basis upon which the Board could find that their 
reinstatement would effectuate the policies of the Act, 
and the Board erred in ordering their reinstatement” 
(ibid.). 

CONCLUSION 

It is respectfully submitted that the Board’s find¬ 
ings are supported by substantial evidence, that its 

December 1946. 

28 See, e. g. Matter of Kuehne Mfg. Co., 7 N. L. R. B. 304; Matter 
of Industrial Cotton Mills Co., 50 N. L. R. B. 855, 871; Matter of 
Huntington Precisian Products, 65 N. L. R. B. 1439, 1446. 
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order is valid and proper, that the proceedings had 
before the Board were in all respects proper, and that 
a decree should issue enforcing the Board’s order in 
full as prayed in the Board’s answer to the petition 
for review. 
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Columbia Filed Sep 5—1946 

In the United States Court of Appeals 
For the District of Columbia 

April Term, 1946 

No. 9385 Special Calendar 

E. Anthony & Sons, Inc., Petitioner, 


v. 

National Labok Relations Board, Respondent. 

Petition for Review of and to Set Aside an Order of the 
National Labor Relations Board 

Comes now E. Anthony & Sons, Inc., the petitioner above 
named, and, pursuant to the provisions of an Act of Con¬ 
gress, approved July 5,1935 (49 Stat. 449, 29 U.S.C. §§ 151- 
166), known as the National Labor Relations Act (herein¬ 
after called the Act), respectfully petitions this Honorable 
Court for a review of and to set aside an order issued on 
August 26, 1946 by the National Labor Relations Board 
(hereinafter called the Board) in a proceeding instituted 
by the Board against this petitioner. Said proceeding is 
known upon the records of the Board as Case No. l-C-2520, 
the title thereof being “In the Matter of E. ANTHONY & 
SONS, INC. and AMERICAN NEWSPAPER GUILD, 
C.I.O.” (hereinafter called the Guild). 

In support of this petition, petitioner respectfully shows: 

1. This Honorable Court has jurisdiction over this peti¬ 
tion by virtue of the provisions of Section 10(f) of the Act. 

2. Petitioner is and at all times herein mentioned 
b was a corporation organized under and existing by 
virtue of the laws of the Commonwealth of Massa- 
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chusetts. It publishes a daily and Sunday newspaper, the 
“New Bedford Standard-Times”, at New Bedford, Massa¬ 
chusetts, and a daily newspaper, the “Cape Cod Standard- 
Times”, at Hyannis, Massachusetts. 

3. During the month of January, 1945, Max Kramer, who 
was the General Business Manager of petitioner, had 
printed in a union shop located at Cambridge, Massachu¬ 
setts, application cards for the purpose of signing up mem¬ 
bers of the Newspaper and Radio Workers’ Protective As¬ 
sociation of Southeastern Massachusetts. 

4. Kramer was discharged from his position as General 
Business Manager of petitioner on January 27, 1945. On 
the same day several of petitioner’s employees signed ap¬ 
plication cards which were given to them either by Kramer 
or by Mary Harden, the latter of whom was petitioner’s 
head Circulation Bookkeeper and secretary to William H. 
Cooper, petitioner’s Circulation Director. 

5. Organization of the Newspaper and Radio Workers’ 
Protective Association of Southeastern Massachusetts 
(hereinafter called the Kramer-Cooper Association) pro¬ 
ceeded rapidly with various supervisory employees actively 
participating in its organization. On January 30, an organ¬ 
izational meeting was held at which the following officers 
were elected: 

President: Max Kramer, petitioner’s General Business 
Manager until January 27, 1945. 

Vice-President: John Silveira, City Circulation Man¬ 
ager of petitioner’s newspaper in New Bedford, 
c Secretary: Mary Harden, petitioner’s head Cir¬ 

culation Bookkeeper and secretary to Cooper. 

Business Agent and Treasurer: William H. Cooper, peti¬ 
tioner’s Circulation Director until February 2, 1945, 
when petitioner received a telegraphic resignation 
which Cooper sent the evening of February 1. 

6. On February 2, Cooper as Business Agent formally 
notified petitioner of the organization of the Association, 
mailed to it in a copy of a proposed contract between the 
Association and petitioner, and demanded a conference for 
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the purpose of negotiating the terms of a contract between 
petitioner and that Association. Petitioner ignored this 
request whereupon the Newspaper and Radio Workers’ 
Protective Association petitioned the National Labor Rela¬ 
tions Board to certify and designate it as the collective bar¬ 
gaining representative for all of petitioner’s employees in 
petitioner’s circulation department (Case No. l-R-2296). 

7. In addition to organizing the Newspaper and Radio 
Workers’ Protective Association, Kramer and Cooper also 
organized as an auxiliary of that Association another or¬ 
ganization which they called the Newspaper Carriers Asso¬ 
ciation of Southeastern Massachusetts and through Cooper 
made demand upon petitioner to negotiate a contract with 
that Association governing the conditions of delivery of its 
newspapers in the City of New Bedford. Petitioner ignored 
this demand whereupon a petition for certification and des¬ 
ignation as collective bargaining agent was filed with the 
Regional Director of the Board at Boston (Case l-R-2310). 

8. On February 8,1945, petitioner was summoned by the 
Regional Director at Boston to appear at his office on Feb¬ 
ruary 13 for a conference on the two petitions re- 

d ferred to in paragraphs 6 and 7, supra. Because 
petitioner’s counsel had conflicting engagements the 
conference was not held until February 23, 1945. 

9. On February 13, 1945, John Silveira, who was peti¬ 
tioner’s City Circulation Manager in New Bedford was dis¬ 
charged for cause. Petitioner learned that Silveira had 
set up a system whereby without petitioner’s knowledge he 
and district circulation managers working under him, had 
compelled newspaper boys to contribute a part of their earn¬ 
ings to a “kitty”, the expenditure of which fund was solely 
in the control of Silveira. Silveira never reported the ex¬ 
istence of the “kitty” to petitioner and when given a leave 
of absence by petitioner in November 1944 to go to Arizona 
for his health, he destroyed all of the “kitty” records. Sil¬ 
veira never made any accounting of the funds collected 
either before his departure or after his return. 

10. On the same date—February 13—Mary Harden was 
discharged for refusal to carry out instructions of her im- 
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mediate superior and for interfering with the work of others 
including the calling of one of petitioner’s female employees 
in her department “a son-of-a-bitch”. 

11. On the same date—February 13—Sylvester Boff, an 
advertising solicitor employed on the Cape Cod Standard- 
Times published by petitioner at Hyannis, Massachusetts, 
was discharged for failure to produce. Over a period of 
months Boff brought in little business. The sum total of 
his production in a period of approximately six months was 
only about $120 more than the salary and allowances paid 
to him or for his account by petitioner. 

12. On February 14, 1945, Edmund B. Ellison, Circula¬ 
tion Manager of the Cape Cod Standard-Times, was dis¬ 
charged for cause, namely collecting money for which no ac¬ 
counting w r as made, inducing carriers who distributed peti¬ 
tioner’s newspapers to break their contracts with the 

e company and engaging in outside business activities 
on the company’s time. 

13. On February 15, 1945, William Thompson, a district 
circulation manager of the Cape Cod Standard-Times, was 
discharged for cause, namely for soliciting carriers to break 
their contracts with petitioner. 

14. On Sunday, February 18, 1945, the Newspaper and 
Radio Workers’ Protective Association was turned over 
lock, stock and barrel to the American Newspaper Guild, 
C.I.O., by Kramer and Cooper. Kramer resigned as Presi¬ 
dent and Silveira was elected to his place. Harden was con¬ 
tinued as Secretary and also elected Treasurer of the Guild 
organization in place of Cooper. 

15. Petitioner did not learn that the Guild had entered 
the picture until February 23, 1945, when petitioner’s coun¬ 
sel attended the conference with Board representatives in 
Boston described in paragraph 8, supra, and was informed 
of that fact. 

16. On February 21,1945, Bilsborrow Ainsworth was dis¬ 
charged from petitioner’s garage because of his failure to 
keep trucks in operating condition and sending such trucks 
out in dangerous shape on February 10,11,12 and 13. 
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17. On March 20, 1945, Manual Simas, a part-time truck 
driver, was discharged for cause, namely his failure to keep 
his bundles from becoming wet and also causing trouble 
among carriers at branches on his route. 

18. Subsequent to the organization of the Newspaper and 
Radio Workers’ Protective Association and the Newspaper 
Carriers Association, petitioner instituted in the Superior 
Court of Massachusetts a proceeding to enjoin Kramer, 
Cooper, the Newspaper Carriers Association from interfer¬ 
ing with existing contracts between petitioner and 

f the carrier boys who purchased petitioner’s news¬ 
papers at wholesale rates and sold them to their cus¬ 
tomers at retail rates. After answer by the defendants in 
that proceeding and following hearing the Court enjoined 
Kramer, Cooper, their agents, servants and attorneys 
“from interfering with the existing contracts between” pe- 
tioner and the carrier boys in question. 

19. On August 25, 1945, the Board issued its complaint 
against petitioner alleging that petitioner in the course of 
its business had violated Section 8(1) and (3) of the Act. 
A copy of the complaint and notice of hearing was duly 
served upon petitioner. 

20. Petitioner answered said complaint on August 31, 
1945. In its answer petitioner denied that it had been en¬ 
gaged in or was engaging in any of the unfair labor prac¬ 
tices alleged in the complaint. 

21. On October 22, 23 and 24, 1945, the case was heard 
at New Bedford, Massachusetts, before Robert M. Gates, 
Trial Examiner of the National Labor Relations Board. 
Petitioner was represented by counsel as was the American 
Newspaper Guild and the Board. The Newspaper and Radio 
Workers’ Protective Association of Southeastern Massa¬ 
chusetts was not represented by counsel and did not par¬ 
ticipate in the hearing. 

22. At the hearing, petitioner requested the issuance by 
the Trial Examiner of a subpoena directed to Dr. A. Howard 
Myers, former Regional Director, National Labor Relations 
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Board, First Region, to appear and testify. The Trial Ex¬ 
aminer denied that request. 

23. Petitioner previously had called upon counsel for the 
National Labor Relations Board who appeared as the rep¬ 
resentative of the Board to produce at the hearing for use 

therein the files of the First Region’s office in refer- 
g ence to Case Nos. l-R-2296, l-R-2310 and l-C-2512 in¬ 
cluding any memoranda or reports concerning inter¬ 
views with Max Kramer or William H. Cooper; any repre¬ 
sentations made by them to the Board’s representatives; 
any order of disposition of the foregoing entitled cases to¬ 
gether with any memoranda pertaining to such order or or¬ 
ders of dismissal; and any memoranda pertaining to any 
withdrawal by charging parties in the foregoing cases. Pe¬ 
titioner also called upon the Board’s representative to pro¬ 
duce correspondence or any other material or memoranda 
bearing upon the entry of the American Newspaper Guild 
in this controversy wherein the American Newspaper Guild 
took over from the Newspaper and Radio Workers’ Protec¬ 
tive Association its list of members in New Bedford and 
substituted itself as the charging party in the proceedings 
resulting in the issuance of the complaint herein. Petitioner 
requested further information from the Board including its 
complete files concerning the representations of the Guild 
and the investigations made by the Board’s representatives, 
etc., etc. in reference to this case, and the complete files in 
Case No. l-C-2517 concerning the withdrawal of the charges 
filed by Ellison in that case if they were withdrawn and the 
substitution of the American Newspaper Guild as the charg¬ 
ing party in his behalf. In the same request petitioner asked 
the Board to produce Dr. A. Howard Myers, former Re¬ 
gional Director of the National Labor Relations Board, 
First Region, to testify in this proceeding. 

24. Petitioner’s request was denied in toto by counsel 
for the Board, whereupon petitioner requested the Trial 
Examiner to issue a subpoena for Dr. Myers and to compel 
the production of the material requested in counsel’s letter. 
Both requests were denied by the Trial Examiner. 
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g 25. In his intermediate report dated February 25, 

1946, the Trial Examiner denied petitioner’s motion 
to dismiss, found petitioner guilty of violating Section 8(1) 
of the Act and recommended that the Board issue an order 
directing petitioner to cease and desist from further viola¬ 
tions. 

26. The Trial Examiner also found petitioner guilty of 
violating Section 8(3) of the Act, holding that petitioner 
had discharged the seven employees for union activities. 
He recommended that all seven be made whole for anv loss 

mi 

of pay and that five of the seven be offered reinstatement. 
His stated reason for failing to recommend the reinstate¬ 
ment of the other two—Harden and Ellison—was that 
neither desired reemployment by respondent. 

27. On March 14, 1946, petitioner filed exceptions to the 
intermediate report. Petitioner excepted to all rulings of 
the Trial Examiner both during the hearing and in his inter¬ 
mediate report, denying its motions to dismiss the com¬ 
plaint and for other purposes, and, inter alia, more particu¬ 
larly, petitioner excepted— 

(A) To the refusal of the Trial Examiner to issue a sub¬ 
poena addressed to Dr. A. Howard Myers, former Regional 
Director of the National Labor Relations Board, First Re¬ 
gion, directing him to appear and to testify; 

(B) To the refusal of the Trial Examiner to instruct Mr. 
Robert A. Greene, the Board’s attorney, to produce the ma¬ 
terial -which petitioner requested from the Board’s files con¬ 
cerning Case Nos. l-R-2296, l-R-2310 and l-C-2512; 

(C) To the failure of the Trial Examiner to find that the 
Newspaper and Radio Workers’ Protective Association of 
Southeastern Massachusetts and the Newspaper Carriers 
Association were formed under such circumstances as to 

constitute a violation of Section 8(2) of the Act; 
i (D) To the failure of the Trial Examiner to make 

findings with regard to the so-called “Newspaper 
Carriers Association” which was an affiliate of the “News¬ 
paper and Radio Workers’ Protective Association” and or¬ 
ganized by the same persons; 
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(E) To the finding of the Trial Examiner that the or¬ 
ganization of the Association was undertaken by Kramer, 
after he had been discharged by petitioner whereas the rec¬ 
ord showed that Kramer commenced organization of the 
Association before he was discharged by petitioner; 

(F) To the failure of the Trial Examiner to find that 
Cooper participated in organizing not only the Newspaper 
and Radio Workers’ Protective Association but also the 
Newspaper Carriers Association while still in petitioner’s 
employ as would have been more fully brought out had the 
Trial Examiner issued a subpoena directing Dr. Myers to 
appear and testify concerning Cases l-R-2296 and l-R-2310; 

(G) To the failure of the Trial Examiner to find that the 
Kramer-Cooper Association was organized by executives of 
petitioner company, while in its employ, for the purpose of 
forcing petitioner’s employees under their direction and 
control into an organization to serve their personal ends; 

(H) To the findings of the Trial Examiner that petitioner 
had violated Section 8(1) and (3) of the Act; 

(I) To the findings that the seven persons 'whom the 

Board has ordered made whole were discharged for union 

activity and to his failure to find that each of them was dis- 
* 

charged for cause. 

28. The Trial Examiner in his intermediate report made 
many inaccurate and incomplete statements to which the 
petitioner excepted. Furthermore, the Trial Examiner com¬ 
pletely ignored practically all testimony disproving the 
charges in the complaint. 

j 29. On May 7,1946, the American Newspaper Guild 

filed a brief with the Board. This brief was filed in 
violation of the Board’s rules, without asking leave to file, j 
two days before oral argument and more than seven weeks 
after briefs were due to be filed under Section 33 of Article 
II of the Rules and Regulations of the National Labor Rela¬ 
tions Board, Series 3, as amended. On May 10, 1946, the 
Board accepted the Guild’s brief for filing. 

30. On May 9,1946, the Board held oral argument on peti¬ 
tioner’s exceptions to the intermediate report. 
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31. On August 26, 1946, the Board with one of its mem¬ 
bers dissenting thereto handed down its decision and en¬ 
tered its order. Copies of said decision, dissenting opinion 
and order are attached hereto, marked Exhibit “A” and 
asked to be read as a part hereof. 

32. In its decision the Board adopted the findings, con¬ 
clusions and recommendations set forth in the Trial Exam¬ 
iner’s intermediate report with minor modifications. In ad¬ 
dition to the matters set forth in this petition, petitioner 
intends, in this proceeding, to rely on each and every point 
raised in its exceptions to the intermediate report as filed 
with the Board on March 14, 1946. A copy of said excep¬ 
tions is attached hereto, marked Exhibit “B” and asked to 
be read as a part hereof. 

33. In making its decision and entering its order the 
Board ignored all testimony which in any wav bore favor- 
ably upon petitioner’s defense to the charges made against 
it and appropriated for its decision only that testimony 
which would serve the purpose of finding against petitioner. 

34. In its decision the Board failed to find in accordance 
with the undisputed testimony of the Board’s own witnesses 
that certain of petitioner’s executives and supervisors 
joined with Kramer in organizing the Kramer-Cooper 

Association. 

k 35. In its decision the Board upheld the Trial Ex¬ 

aminer’s refusal to issue a subpoena directing Dr. A. 
Howard Myers, former Regional Director of the Board for 
the First Region, to appear and testify. In so doing it de¬ 
prived petitioner, inter alia, of its right to prove more fully 
that William II. Cooper, petitioner’s Circulation Director, 
had been active in organizing the Kramer-Cooper Associa¬ 
tion before Cooper resigned from petitioner’s employ. 

36. In its decision the Board upheld the refusal of the 
Trial Examiner to order counsel for the Board to produce 
certain papers relating to Cases l-R-2296, l-R-2310, 1-C- 
2512, l-R-2351 and l-C-2517. In so doing, it deprived peti¬ 
tioner, inter alia, of its right to prove more fully that the 
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Kramer-Cooper Association had been organized by peti¬ 
tioner’s executives and supervisors. 

37. In its decision the Board held that Cooper’s activities 
in organizing the employees of petitioner’s circulation de¬ 
partment while acting as director of that department were 
immaterial to any issue in this case. This holding is con¬ 
trary to the spirit, purpose, language and intent of the Act. 

38. In its decision the Board failed to find that the 
Kramer-Cooper Association was organized in violation of 
the Act and was illegal. In so doing the Board disregarded 
the spirit, purpose, language and intent of the Act. 

39. In its decision the Board failed to. find in accordance 
with uncontroverted testimony that the Kramer-Cooper As¬ 
sociation was an organization which petitioner, under the 
Act, was bound to disestablish. 

40. There is no competent, credible or substantial evi¬ 
dence in the record that the seven persons whom the 

1 Board ordered made whole were discharged because 
of union activity. There is substantial evidence that 
those seven persons were discharged for cause. 

41. There is no competent, credible or substantial evi¬ 
dence in the record to support the Board’s finding that the 
seven persons whom it ordered made whole were discharged 
“for the reason that they engaged in concerted union ac¬ 
tivities, and because they joined and assisted the Associa¬ 
tion’’ and this finding is therefore in violation of the Act. 

42. The Board’s finding that the seven persons whom it 
ordered made whole were discharged “for the reason that 
they engaged in concerted union activities, and because they 
joined and assisted the Association” is insufficient to sup¬ 
port the conclusion that petitioner violated Section 8(3) of 
the Act for the reason that the Association was organized 
in violation of the Act and was illegal. Furthermore, each 
of the persons discharged was discharged for cause and was 
notified of the reason for his discharge at the time he was 
discharged. 

43. There is no competent, credible or substantial evi¬ 
dence to support any finding that petitioner ever discour- 
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aged membership in the American Newspaper Guild, C.I.O., 
or in any other legally constituted labor organization, and 
any such finding is therefore contrary to the spirit, purpose, 
language and intent of the Act. 

44. There is no competent, credible or substantial evi¬ 
dence to support any finding that petitioner ever discharged 
or refused to reinstate any of its employees because of their 
union membership, and any such finding is therefore con¬ 
trary to the spirit, purpose, language and intent of the Act. 

45. There is no competent, credible or substantial 
m evidence to support any finding that petitioner ever 
discriminated against any of its employees in regard 
to their hire and tenure of employment or any term or con¬ 
dition of employment because of their union membership, 
and any such finding is therefore contrary to the spirit, pur¬ 
pose, language and intent of the Act. 

46. By reason of the matters alleged in paragraphs 43 
to 45, inclusive, paragraph 1(a) of the Board’s order is in¬ 
valid and void for want of any proper findings of fact to 
support it. 

47. Paragraph 1(a) of the Board’s order is invalid and 
void for the further reason that the findings of fact upon 
which it is based are insufficient to support a conclusion that 
petitioner violated the Act since the organizations involved 
were formed in violation of the Act and were illegal. 

48. Paragraph 1(b) of the Board’s order is invalid and 
void because, being a restatement of the provisions of Sec¬ 
tion 7 and Section 8(1) of the Act, it exceeds in scope any 
order that the Board may lawfully make upon the basis of 
its findings of fact. 

49. Paragraph 1(b) of the Board’s order is invalid and 
void for the further reason that the findings of fact upon 
which it is based are, in material and controlling respects, 
not supported by evidence, within the meaning of the pro¬ 
visions of Section 10 of the Act, and are contrary to the evi¬ 
dence, and also because said findings of fact are inadequate, 
incomplete, and insufficient in that material facts which have 
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been conclusively established by the evidence have been dis¬ 
regarded and ignored by the Board, 
n 50. Paragraph 1(b) of the Board’s order is invalid 

and void for the further reason that the findings of 
fact upon which it is based are insufficient to support a con¬ 
clusion that petitioner violated the Act since the organiza¬ 
tions involved were formed in violation of the Act and were 
illegal. 

51. Paragraph 2 of the Board’s order and each and every 
part thereof is invalid and void because none of the findings 
of fact upon which it is based is supported by competent, 
credible or substantial evidence. There being no competent, 
credible or substantial evidence to support them, any find¬ 
ings of fact which might conceivably support said para¬ 
graph 2 are contrary to the spirit, purpose, language and 
intent of the Act. 

52. Paragraph 2 of the Board’s order is contrary to the 
spirit, purpose, language and intent of the Act insofar as it 
orders petitioner to offer reinstatement to John Silveira, 
William Thompson, Bilsborrow Ainsworth and Manual 
Simas and to make each of them whole from the date of his 
discharge to the date of petitioner’s offer of reinstatement 
for the further reasons that there is no evidence and there 
is no finding that any of these persons wish to be reinstated 
and that John Silveira, as is shown by his own testimony, 
does not wish to be reinstated. 

WHEREFORE, your petitioner prays,— 

(a) That a certified copy hereof be forthwith served ac¬ 
cording to law upon the respondent, National Labor Rela¬ 
tions Board; 

(b) That the respondent, National Labor Relations 
Board, be required in conformity with law, to certify to this 
Honorable Court a transcript of the record in the proceed¬ 
ings wherein said decision was handed down and said order 
was entered, including the testimony, evidence and exhibits 
taken, the pleadings, the intermediate report of the Trial 
Examiner, the exceptions to said report, the decision and 
order of said Board; 
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o (c) That said proceedings, findings, conclusions, 

decision and order be reviewed by this Honorable 
Court, and said order be set aside, vacated and annulled in 
its entirety and the complaint issued herein be dismissed; 

(d) That this Honorable Court exercise its jurisdiction 
and grant to this petitioner such other and further relief in 
the premises as the rights and equities of the cause may 
require; 

(e) And for such other and further relief in the premises 
as to this Honorable Court may seem meet. 

(Sgd.) Elisha Hanson 
Elisha Hanson 
Attorney for Petitioner. 

Elisha Hanson 
729 - 15th Street, N. W. 

Washington 5, D. C. 

T. F. O’Brien 

First National Bank Building 
New Bedford, Massachusetts 
Attorneys for Petitioner 

S. Emory Bentley 
William K. Van Allen 
Arthur B. Hanson 
of Counsel 

p United States Court of Appeals 

for the District of Columbia 

Filed Oct 15 1946 

Answer of National Labor Relations Board to Petition for 
Review Of and To Set Aside Its Order and Request 
for Enforcement of Said Order. 

To the Honorable, the Judges of the United States 
Court of Appeals for the District of Columbia: 

Comes now the National Labor Relations Board, herein 
called the Board, and pursuant to the National Labor Re- 
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lations Act, (49 Stat. 449, U. S. C. Supp. V, Title 29, Sec. 
151, et seq.), hereinafter called the Act, files this answer 
to the petition for review of and to set aside an order issued 
by the Board against E. Anthony & Sons, Inc., petitioner 
herein, and the Board’s request for enforcement of said 
order. 

1. The Board admits the allegations contained in para¬ 
graphs 1 and 2 of the Petition for Review. 

2. Answering the allegations contained in paragraphs 3, 
4, 5, C, 7, 8, 9,10, 11,12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 29, 30, and 31, of the Petition for Review, the 
Board prays reference to the certified transcript of the rec¬ 
ord, filed herewith, of the proceedings heretofore had here¬ 
in, for a full and exact statement of the pleadings, evidence, 
findings of fact, conclusions of law and order of the Board, 

and all other proceedings had in this matter. To the 
q extent that the allegations contained in any of the 
said paragraphs are not based on the pleadings, evi¬ 
dence, findings of fact, conclusions of law and order of the 
Board and all other proceedings had in this matter, the 
Board alleges that they are immaterial and irrelevant to 
the issues in this proceeding. 

3. Answering the allegations contained in paragraphs 
27, 28, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, and 45 
of the Petition for Review, the Board prays reference to 
the certified transcript of the record, filed herewith, of the 
proceedings heretofore had herein, for a full and exact 
statement of the pleadings, evidence, findings of fact, con¬ 
clusions of law and order of the Board, and all other pro¬ 
ceedings had in this matter. And further answering the 
allegations contained in the said paragraphs of the Peti¬ 
tion for Review, the Board denies each and every allega¬ 
tion of error contained therein. 

4. The Board denies each and every allegation of error 
contained in paragraphs 46, 47, 48, 49, 50, 51, and 52 of the 
Petition for Review, and answering further, the Board de¬ 
nies each and every allegation of error contained in peti- 
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tioner’s Exceptions to the Intermediate Report attached to 
said Petition for Review pursuant to paragraph 32 thereof. 

5. Further answering, the Board avers that the pro¬ 
ceedings had before it, the findings of fact, conclusions of 
law, and order of the Board were and are in all respects 
valid and proper under the Act. 

Wherefore, having answered each and every allegation 
contained in the Petition for Review, the Board requests 
this Court to deny petitioner’s prayer that the Decision 
and Order of the Board be set aside and that its complaint 
be dismissed. 

Further answering, the Board, pursuant to Section 10(e) 
of the National Labor Relations Act, respectfully requests 
this Honorable Court for enforcement of its order 
r issued against petitioner on August 26, 1946, in the 
proceedings designated on the records of the Board 
as Case No. l-C-2520, entitled: “In the Matter of E. An¬ 
thony & Sons, Inc., and American Newspaper Guild, C.I.O.” 

6. In support of this request for enforcement of its or¬ 
der, the Board respectfully shows. 

(a) E. Anthony & Sons, Inc., a Massachusetts corpora¬ 
tion, is engaged in business at New Bedford and Hyannis, 
Massachusetts. This Court has jurisdiction of the Petition 
for Review herein and of the request for enforcement by 
virtue of Section 10(e) and (f) of the Act. 

(b) Upon proceedings had in said matter, as more fully 
shown by the entire record thereof, certified by the Board 
and filed with this Court herein, to which reference is here¬ 
by made, and including a complaint, answer, hearing for 
the purpose of taking testimony and receiving other evi¬ 
dence, Trial Examiner’s report and exceptions filed there¬ 
to, and briefs filed in support thereof, the Board, on Au¬ 
gust 26, 1946, duly stated its findings of fact and conclu¬ 
sions of law and issued its order directed to petitioner and 
its officers, agents, successors, and assigns. The aforesaid 
order provides as follows: 
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ORDER 

Upon the entire record in the case and pursuant to Sec¬ 
tion 10(c) of the National Labor Relations Act, the Na¬ 
tional Labor Relations Board hereby orders that the re¬ 
spondent, E. Anthony & Sons, Inc., New Bedford and Hy- 
annis, Massachusetts, and its officers, agents, successors, 
and assigns, shall: 

1. Cease and desist from: 

(a) Discouraging membership in American Newspaper 
Guild, C. I. 0., or any other labor organization of its em¬ 
ployees, by discharging or refusing to reinstate any of its 
employees, or by discriminating in any other manner in 
regard to their hire or tenure of employment, or any term 
or condition of their employment; 
s (b) In any other manner interfering with, re¬ 

straining, or coercing its employees in the exercise 
of the right to self-organization, to form labor organiza¬ 
tions, to join or assist American Newspaper Guild, C. I. 0., 
or any other labor organization to bargain collectively 
through representatives of their own choosing, and to en¬ 
gage in concerted activities, for the purpose of collective 
bargaining, or other mutual aid or protection, as guaran¬ 
teed in Section 7 of the Act. 

2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 

(a) Offer to John Silveira, Sylvester Boff, William 
Thompson, Bilsborrow Ainsworth, and Manuel M. Simas 
immediate and full reinstatement to their former or sub¬ 
stantially equivalent positions without prejudice to their 
seniority or other rights and privileges; 

(b) Make whole John Silveira, Sylvester Boff, William 
Thompson, Bilsborrow Ainsworth, and Manuel M. Simas 
for any loss of pay they may have suffered by reason of 
the respondent’s discrimination against them, by payment 
to each of them of a sum of money equal to the amount he 
normally would have earned as wages during the period 
from the date of his discharge to the date of the respon- 
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dent’s offer of reinstatement, less bis net earnings during 
such period; make whole Mary J. Harden for any loss of 
pay she may have suffered by reason of the respondent’s 
discrimination against her, by payment to her of a sum of 
money equal to the amount she normally would have earned 
as wages from February 13, 1945, to October 22, 1945, less 
her net earnings during that period; and make whole Ed¬ 
mund B. Ellison for any loss of pay he may have suffered 
by reason of the respondent’s discrimination against him, 
by payment to him of a sum of money equal to the amount 
he normally would have earned as wages from February 
15,1945, to September 1,1945, less his net earnings during 
that period; 

(e) Post at its newspaper plants at New Bedford and 
Hvannis, Massachusetts, and at all branch offices which it 
maintains in its business, copies of the notice attached to 
the Intermediate Report herein, marked “Appendix A.” 
Copies of said notice, to be furnished by the Regional Di¬ 
rector for the First Region, shall, after being duly signed 
by the respondent’s representative, be posted by the re¬ 
spondent immediately upon receipt thereof, and maintained 
by it for sixty (60) consecutive days thereafter, in con¬ 
spicuous places, including all places where notices to em¬ 
ployees are customarily posted. Reasonable steps shall be 
taken by the respondent to insure that said notices are not 
altered, defaced, or covered by any other material; 

(d) Notify the Regional Director for the First Region 
in writing, within ten (10) days from the date of this Or¬ 
der, what steps the respondent has taken to comply here¬ 
with. 

t (c) On August 26, 1946, the Board’s Decision and 

Order was duly served upon the petitioner. 

(d) Pursuant to Section 10(e) and (f) of the Act, the 
Board has certified and filed with this Court a transcript 
of the entire record in the proceeding. 

Wherefore, the Board prays this Honorable Court that 
it cause notice of the filing of this answer and request for 
enforcement, and the filing of the certified transcript of the 
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entire record in said proceeding, to be served upon peti¬ 
tioner, and that this Court take jurisdiction of the proceed¬ 
ing and of the questions to be determined therein, and make 
and enter upon the pleadings, evidence, and proceedings 
set forth in the entire certified record of said proceedings, 
and upon the order set forth hereinabove, a decree denying 
the petition to review and set aside and enforcing in whole 
said order of the Board, and requiring petitioner and its 
officers, agents, successors, and assigns to comply there¬ 
with. The Board further prays that this Honorable Court, 
in enforcing said order, shall provide that the aforemen¬ 
tioned notice to be posted by petitioner, marked “Appen¬ 
dix A”, shall specifically recite that the Board’s order has 
been enforced by a decree of this Court so that the intro¬ 
ductory clause of the notice shall read as follows: “Ap¬ 
pendix A, Notice to all Employees, Pursuant to a Decision 
and Order of the National Labor Relations Board, as en¬ 
forced by a decree of the United States Circuit Court of 
Appeals, and in order to effectuate the policies of the Na¬ 
tional Labor Relations Act, we hereby notify our employees 
that:.” 

A. Norman Somers, 

Assistant General Counsel, 
National Labor Relations Board . 

Dated at Washington, D. C., 
this 15th day of October 1946. 
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559 United States of America 

Before the National Labor Relations Board 
Trial Examining Division 
Washington, D. C. 

Case No. l-C-2520 

In the Matter of 

E. Anthony & Sons, Inc. 

and 

American Newspaper Guild, C.I.O. 

Intermediate Report 

STATEMENT OF THE CASE 

Upon a second amended charge duly filed by American 
Newspaper Guild, C.I.O., herein called the Union, the Na¬ 
tional Labor Relations Board, herein called the Board, by 
its Regional Director for the First Region (Boston, Massa¬ 
chusetts) issued its complaint dated August 25,1945, against 
E. Anthony & Sons, Inc., herein called the respondent, al¬ 
leging that the respondent had engaged in and is engaging 
in unfair labor practices affecting commerce within the 
meaning of Section 8(1) and (3) and Section 2(6) and (7) 
of the National Labor Relations Act, 49 Stat. 449, herein 
called the Act. Copies of the complaint and notice of hear¬ 
ing were duly served upon the respondent and the Union. 

With respect to the unfair labor practices, the complaint 
alleged in substance that the respondent: (1) from on or 
about January 1, 1945, interrogated its employees concern¬ 
ing their union affiliations, urged them to refrain from join¬ 
ing or assisting the Union, and/or the Newspaper and Ra¬ 
dio Workers’ Protective Association of Southeastern Mas¬ 
sachusetts, herein called the Association, and kept under 
surveillance their concerted activities; and (2) on specified 
dates in February and March, 1945, discharged, and there- 
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after refused to reinstate certain named employees 1 be¬ 
cause they joined and assisted the Union, and/or the Asso¬ 
ciation, and engaged in other concerted activities for the 
purpose of collective bargaining and other mutual aid or 
protection. 

On August 31, 1945, the respondent filed an answer ad¬ 
mitting some of the allegations of the complaint concerning 
the nature and the interstate character of its busi- 
560 ness, but denying that it had engaged in, or was en¬ 
gaging in, the alleged unfair labor practices. 

Pursuant to notice, a hearing was held in New Bedford, 
Massachusetts, on October 22, 23 and 24, 1945, before the 
undersigned, the Trial Examiner duly designated by the 
Chief Trial Examiner. The Board, the respondent, and the 
Union were represented by counsel and participated in the 
hearing. Full opportunity to be heard, to examine and 
cross-examine witnesses, and to introduce evidence bearing 
on the issues was afforded all parties. At the close of the 
Board’s case, the respondent moved to dismiss the com¬ 
plaint for lack of proof. Decision was reserved. The mo¬ 
tion is hereby denied. The parties did not argue orally at 
the end of the hearing, nor were any briefs filed with the 
undersigned thereafter. 

Upon the entire record in the case, and from his obser¬ 
vation of the witnesses, the undersigned makes the follow¬ 
ing: 

“ FINDINGS OF FACT 2 

I. The Business op the Respondent 

E. Anthony & Sons, Inc., is a Massachusetts corporation, 
engaged at New Bedford and Hyannis, Massachusetts, in 
» the publication, distribution, and sale of newspapers known 

as the New Bedford Standard-Times and the Cape Cod 

1 John Silveira, Mary J. Harden, Sylvester Boff, Edmund B. Ellison, William 
Thompson, Bilsborrow Ainsworth, and Manuel Simas. 

2 The following findings are based on admitted facts, or credible testimony 
which, except where otherwise indicated, was substantially uncontradicted, 
and which the undersigned credits. 
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Standard-Times, respectively. In the course of such oper¬ 
ations the respondent purchases raw materials, such as 
newsprint, zinc, type metal, and ink for the use of both 
newspapers. For the calendar year of 1944 its purchases 
of such materials exceeded $137,000 in value, the larger 
part of which materials were purchased and transported 
in interstate and foreign commerce from and through the 
states of the United States other than the Commonwealth 
of Massachusetts, and foreign countries, to its place of 
business in the Commonwealth of Massachusetts. The re¬ 
spondent stipulated that it is engaged in commerce within 
the meaning of the Act. 

II. The Organizations Involved 

American Newspaper Guild, affiliated with the Congress 
of Industrial Organizations is, and Newspaper and Radio 
Workers’ Protective Association of Southeastern Massa¬ 
chusetts, unaffiliated, was a labor organization admitting 
to membership employees of the respondent. 

III. The Unfair Labor Practices 

A. Interference, Restraint, and Coercion 
I. Introduction 

The events hereinafter related occurred within the frame¬ 
work of the following facts : 

Prior to January 27,1945, Max Kramer was the business 
manager of the respondent. He was discharged on that 
day. He immediately got in touch with several of the re¬ 
spondent’s employees. He gave them application cards 
for membership in an organization to be known as the 
Newspaper and Radio Workers’ Protective Association of 
Southeastern Massachusetts. Mary J. Harden, sec- 
561 retary of William H. Cooper, respondent’s circula¬ 
tion manager, participated in the distribution of the 
cards. A meeting of the new organization was called for 
February 1, 1945. A few minutes before the meeting be¬ 
gan, Cooper notified the respondent, by telegram, that he 
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was resigning from his job as circulation manager. Offi¬ 
cers were elected at this meeting, Kramer becoming presi¬ 
dent, John Silveira vice-president, Harden secretary, and 
Cooper business agent and treasurer. There was no con¬ 
stitution or bylaws. Although the membership of the As¬ 
sociation consisted for the most part of employees in the 
respondent’s circulation department, at least one employee 
of the advertising department joined the Association, and 
the Association also endeavored to recruit carrier boys and 
newsdealers into membership. 

On February 13, the respondent discharged Silveira, 
Harden, and Sylvester Boff; on February 14, it discharged 
Edmund B. Ellison; on February 15, it discharged William 
Thompson; on February 21, it discharged Bilsborrow Ains¬ 
worth ; and on March 20, it discharged Manuel Simas. These 
discharges are. discussed below in greater detail. 

On February 18,1945, the Association met again. It was 
unanimously voted by the members present that the Asso¬ 
ciation be dissolved and that the members join the Amer¬ 
ican Newspaper Guild, C.I.O. The local union thus formed 
became known as the Newspaper Guild of New Bedford. 
Neither Kramer nor Cooper were admitted to membership 
in the new organization, because they were no longer 
‘ 4 working newspapermen. ’ ’ 

It was during February and March, 1945, that the re¬ 
spondent is alleged to have engaged in the unfair labor 
practices herein discussed. 

2. The Coal Bin Incident 

Stanislaus Paczewicz was hired as an extra truck driver 
for the respondent by Nicholas J. Mahoney, who had re¬ 
placed Kramer as respondent’s business manager. Pacze¬ 
wicz began work late in January, 1945, and worked until 
March or April. At the time of his hiring Mahoney told 
him that “Someone is trying to organize a union . . . Just 
watch your step.” On February 17, Paczewicz was work¬ 
ing near a coal bin in the respondent’s plant when Mahoney 
approached him and asked him to accompany him into the 
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coal bin. Mahoney said: “I don’t expect to see you at the 
meeting tomorrow.” He told Paczewicz that one of the 
reasons he had been hired was that he was expected to stay 
out of the Association. 

3. Surveillance 

Paczewicz attended the meeting of the Association held 
on February 18,1945. As Paczewicz approached the meet¬ 
ing place, an office on Union Street in New Bedford, he saw 
Jeremiah J. Kelleher, who had replaced Cooper as circu¬ 
lation manager for the respondent, sitting in a car parked 
a few feet from the entrance. Kelleher said to Paczewicz, 
“What are you doing here?” Paczewicz replied, “I want 
to go unstairs and find what this is about.” Kelleher said, 
“I don’t want you to go up there.” Kelleher told Pacze¬ 
wicz to get into the car. Paczewicz complied and Kelleher 
again told Paczewicz that he did not want him to attend the 
meeting. Finally Paczewicz left the car, saying “I am go¬ 
ing to go up anyway and find what it is all about.” Kelle¬ 
her remained parked in the same spot for at least an hour 
and a half watching respondent’s employees entering and 
leaving the meeting. 

562 B. Other Interference, Restraint, and Coercion; 
the Discriminatory Discharges 3 

1. John Silveira 

John Silveira began work for the respondent in 1930 or 
1931. He started as branch manager and in approximately 
six years became city circulation manager. 4 On January 
27, he joined the Association at the solicitation of Kramer 
and Harden. He thereupon, became active in soliciting 
membership for the Association, approaching approxi- 

3 The Board alleges that these discharges are discriminatory. The merits 
of this allegation will be discussed in detail in a later section of this report. 

■* This job is not to be confused with that held by Cooper and later by 
Kelleher. The latter job consisted of the supervision of the entire circula¬ 
tion machinery of the respondent, while Silveira supervised the circula¬ 
tion department for the city of New Bedford. 
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mately 15 of the respondent’s employees for this purpose. 5 
On February 2, the day after the Association’s first meet¬ 
ing, Silveira was called in by Mahoney who asked him what 
he knew about Cooper’s resignation. Silveira said that he 
was “in no position to tell him.” Mahoney told Silveira 
that he was making a mistake, and that he should look out 
for himself and not think about others. A day or two later, 
Mahoney asked Silveira about a so-called “kitty.” Sil¬ 
veira explained the operation of the “kitty” to him. 6 On 
February 5, Mahoney took away Silveira’s keys to the 
gasoline pump, the garage, and the office and turned them 
over to Kelleher, the circulation manager. Silveira was 
discharged on February 13, 1945, for the alleged reason 
that he had been collecting moneys for the “kitty” with¬ 
out the respondent’s knowledge, and for which no account¬ 
ing was made. 

Shortly after his discharge Silveira had another inter¬ 
view with Mahoney, at which time he offered to bring in 
receipts indicating how he (Silveira) had spent the “kitty” 
money. Towards the end of February Silveira brought the 
receipts to Mahoney, who did not look at them, stating that 
there was no question in his mind as to Silveira’s honesty. 
Mahoney, at this interview, asked Silveira to “break away 
from .. . the union.” Shortly thereafter Silveira resigned 
from the Guild, and again saw Mahoney. Present at this 
meeting were all district managers as well as Mahoney. 

* John A. Ullman, an International Representative of the American News¬ 
paper Guild, a Board witness, testified that the employees holding jobs similar 
to that of Silveira and Ellison (hereinafter referred to) are eligible to Guild 
membership and have been included in appropriate bargaining units in the 
newspaper business in Portland, Maine, and Boston, Massachusetts, among 
other places. On this, and other evidence, the undersigned find that both 
Silveira and Ellison were eligible for membership in the Guild. 

« The * ‘ kitty ’ ’ was a fund created for the purpose of reimbursing the re¬ 
spondent for losses incurred because carriers left the respondent’s employ¬ 
ment without paying it for papers which they had received from the re¬ 
spondent, and which had been delivered to, and paid for by respondent’s cus¬ 
tomers. These losses were known as “dead balances’’. In addition the fund 
was used to pay for broken windows, damaged bicycles, and for other damage 
done by the carriers. 

The “kitty” was created by withholding from the carriers, during their 
first week of employment, a portion of their pay, which was turned over to the 
circulation manager to be ued as indicated. 



26 


Silveira told the group that he had been cleared by Ma¬ 
honey of all charges of dishonesty. Mahoney did not dis¬ 
pute the statement. Silveira was not rehired, however. 

563 2. Mary J. Harden 

Mary J. Harden was first employed by the respondent 
on August 8, 1931, as a bookkeeper. Thereafter she be¬ 
came Cooper’s secretary and head bookkeeper. On ap¬ 
proximately January 27, 1945, shortly after Kramer’s dis¬ 
charge, she met Kramer and told him, according to her 
testimony, which is credited, that “we were very much 
interested in starting a union in the department, that the 
whole department seemed to want one.” Kramer had some 
application blanks for membership in the Association and 
gave her approximately 100 of them. Harden then signed 
her own application and distributed the rest to Silveira and 
other employees. She was elected secretary at the first 
meeting of the Association. The following day she was 
called in by Mahoney, who asked her what she knew about 
Cooper’s resignation. She refused to discuss the matter. 
Mahoney said: “I understand there is some kind of an 
organization starting in the circulation department.” . . . 
“Just as a matter of curiosity, what does an intelligent 
girl like you expect to get out of a union?” Harden testi¬ 
fied that she told him that she expected to get “job se¬ 
curity”, since “apparently no one had security on the 
Standard-Times.” “Kramer”, she said, “had been there 
a number of years and had been responsible for a great 
part of their success, and if he was fired, . . . the rest of 
us could expect the same treatment.” Mahoney argued 
with Harden “pro and con” as to what a union could get 
her, telling her that her work was “very satisfactory” and 
that she was one of the “most intelligent” girls working 
for the Standard-Times. 

On or about February 7, Mahoney told Harden in a 
“threatening manner” that “you are on that side of the 
fence and I am on this side”. At about the same time 
Harden’s duties were cut. She was no longer permitted 
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to take care of the mail and she was given no dictation. 
About the same time Mahoney brought back to the office 
a Mrs. Barney, who had resigned some two years before 
after her work had been found unsatisfactory, and Harden 
was told to instruct her in her new duties. At approxi¬ 
mately the same time, Kelleher, the circulation manager, 
took away Harden’s keys to the office, the safe, and the 
stock room. He asked her for the combination to the safe, 
which he turned over to Mahoney’s secretary, and there¬ 
after Harden was not permitted to open it. 

On February 1, Mahoney rehired a Jessie Caton to re¬ 
place a girl who had joined the union. Caton had pre¬ 
viously resigned because of inability to do a galley clerk’s 
work. There was apparently some friction between Har¬ 
den and Caton as a result of Caton’s new position. About 
February 6, Caton made a sneering remark to Harden, and 
Harden replied by calling her a “ son-of-a-bitch ”. Caton 
seemed unaffected by this exchange. 

On February 13, Mahoney discharged Harden, giving 
her a letter which read: “You are hereby discharged for 
neglect of your work, disregard of instructions and inter¬ 
fering with the work of others of the department.” 

3. Sylvester Boff 

Sylvester Boff had been hired by the respondent on Sep¬ 
tember 1, 1944 as an advertising salesman and collector in 
its Hyannis office, working under Dan B. Gaylord and Hal¬ 
ford R. Houser. Gaylord was the business manager and 
Houser was in general charge of the Cape Cod Standard- 
Times office at Hyannis. Early in February, Gaylord and 
Houser asked Boff if he knew anything about the union. 
Boff said he had heard some rumors about it. Gaylord and 
Houser told Boff they would like to enlighten him on the 
subject. They said that “the union ... is really like a 
couple of racketeers living off the profits of youngsters”. 

Boff signed a union card on February 13 after hav- 
564 ing obtained it from Ellison, who was discharged on 
February 15, and whose case will be discussed below. 
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About February 14, Houser told Boff that “We have knowl¬ 
edge to the effect that you have joined the [union]” and 
“that you have solicited membership in the Union, of other 
members of the advertising department.” Boff denied that 
he had joined, or solicited in behalf of the Union, but Houser 
told him that he was in possession of evidence which proved 
the contrary. Houser then told Boff “your work is not as 
efficient as it should have been. In other words, we are 
going to let you go for inefficiency.” Boff was then dis¬ 
charged. 

Boff testified that he had been complimented on his work 
by Gaylord, Houser, and Stiles 7 from the second week that 
he had been employed by the respondent until his termina¬ 
tion. He testified that he had tripled the respondent’s busi¬ 
ness in the area which he serviced. The respondent called 
Eleanor Scudder, one of its bookkeepers, as a witness. She 
testified that she did not have an accurate record of the 
amount of new business produced by Boff as compared to 
his predecessor, and could not tell which of the two had 
secured more. The undersigned credits Boff’s testimony. 

4. Edmund B. Ellison 

Edmund B. Ellison was first employed by the respondent 
on February 4, 1928, as a subscription solicitor. He later 
became circulation manager 8 of the Cape Cod Standard- 
Times. He joined the Association on January 29, 1945, at 
the solicitation of Harden and Silveira. On February 2, 
Gaylord, business manager of the Standard-Times, told El¬ 
lison that Mahoney wanted to talk to him. At Mahoney’s 
request, Ellison drove to New Bedford that evening and met 
Mahoney at his home. Mahoney said, “Of course, you know 
what you are here for?” Ellison said that he knew no reason 
why Mahony wanted to see him. Mahoney said: “Let me put 
it to you this way; so you belong to the union?” Ellison said 
“Yes”. “Well, that makes it easier,” responded Mahoney. He 

i Paul Stiles was the manager of the advertising department of the Cape Cod 
Standard-Times. 

8 See footnote No. 5, supra. 
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asked Ellison why a man of his intelligence and ability had 
decided it was necessary to join a union, and told Ellison 
that since he was obviously considered an understudy for 
Cooper who had resigned, his future was being jeopardized 
by joining a union. The interview continued for approxi¬ 
mately four hours at the end of which time Mahoney said, 
“Well, young fellow, apparently you have a lot of heavy 
thinking to do... If I were in your shoes I would do a lot 
of thinking. ,, 

About February 5 or 6, Houser, in the presence of Gay¬ 
lord, told Ellison that he had proof that Ellison was dis¬ 
cussing union activities on company time. Ellison denied 
the charge. Houser went on to ask whether Ellison was 
collecting money from new carriers in advance for the privi¬ 
lege of carrying a paper route. Ellison denied this as well. 

On the morning of February 14, Ellison was called in by 
Gaylord and Houser. They asked him if he had a “kitty”. 
Gaylord had been aware of the fact that Ellison had main¬ 
tained a “kitty” for at least the previous six months. Also 
present at this meeting was S. Emory Bentley, attorney 
for the respondent. Bently questioned Ellison as to 
565 the operation of the “kitty”. A statement was then 
prepared, with Ellison’s cooperation, outlining how 
the “kitty” operated. Ellison signed it. At 7:15 that night 
he was discharged by Houser who gave him a letter stating 
that he was being discharged because he had engaged in 
activities directed toward inducing the carriers of the com¬ 
pany to break their contracts; collecting moneys for which 
no accounting was made; and that he had participated in 
outside business activities on company time. 

Ellison admitted that he had had a part-time job which 
he had left eight or nine months before his discharge. He 
testified that he had taken the job with the permission of 
Cooper, who was then in charge of his work, and that 
Houser had been aware of it for at least a month prior to 
his discharge. Houser did not criticize Ellison at the time 
he first learned of this outside employment. There was no 
rule of the respondent forbidding its employees to have out- 
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side employment. Ellison testified that he had never been 
asked to make an accounting of the 1 ‘kitty” funds; that he 
had run the “kitty” with the permission of his superiors; 
and that the respondent had full knowledge of the existence 
and the purposes of the “kitty”. He denied actively par¬ 
ticipating in signing up the carrier boys. His testimony is 
credited. 

566 5. William Thompson 

William Thompson was first employed by the respondent 
on July 22, 1944, as a truck driver. He became a district 
circulation manager in the Hyannis office in January 1945, 
and joined the Association later the same month. On a 
Sunday, early in February, Thompson attended a meeting 
of the Association. During that day Houser and Gaylord 
called at his home three times. Thompson’s wife refused to 
tell them where he was and they became “quite insulting”. 
Two or three days later, Houser and Gaylord called Thomp¬ 
son to their office. They told him that they thought the 
organizers of the Association “were a bunch of racketeers.” 
They asked him if he was in favor of a union. Thompson 
said he favored a union. On February 15, Thompson was 
told by Houser that he was discharged, and given a letter 
stating that he “was terminated for soliciting carrier boys 
to break their contracts”.' 

Thompson credibly testified that he had asked the carrier 
boys to become members of the Association so that the 
Association might become their bargaining representative, 
and thus secure better contracts for them. He credibly 
denied having asked them to break their present contracts. 

6. Bilsborrow Ainsworth 

Bilsborrow Ainsworth began to work for the respondent 
shortly before Christmas 1942 as foreman of the respond- 

9 On February 15 the respondent filed a Bill of Complaint in the Superior 
Court of Massachusetts, in which it asked that an injunction issue against 
Kramer, Cooper, and the Association, restraining them from “interfering 
with the existing contracts between it (the present respondent) and the carrier 
boys.” On March 7, 1945, the court issued a temporary injunction granting 
the respondent’s petition. The evidence does not indicate whether the in¬ 
junction was ever made permanent. 
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ent’s garage. He received a pay raise about December 
1944. He joined the Association on January 29, 1945, and 
attended the February 18 meeting where he saw Kelleher 
watching the meeting place. Ainsworth was discharged 
on February 21 allegedly for the following reasons:.he had 
neglected his work; taken company time to discuss outside 
matters; interfered with the work of others while on duty; 
and disloyalty to the management. 

Ainsworth testified that on February 10, 11, 12, and 13 
he had had difficulty with a certain truck which had gone 
nearly 200,000 miles, and on which he had made repairs 
and that Kelleher had spoken to him about the repairs, but 
did not criticize his work. He denied that he had in any 
respect interfered with the work of others, that he had 
neglected his work, or that he had discussed outside matters 
on company time. He testified that he did not know what 
respondent meant by the phrase “disloyalty to the man¬ 
agement ” but that as far as he knew he had never been 
disloyal in any way. He testified further that both Kramer 
and Cooper had congratulated him on his work when they 
had been in charge of it. His testimony is credited. 

7. Manuel M. Simas 

Manuel M. Simas was employed as a part time truck 
driver for the respondent on March 16, 1944. He joined 
the Union on January 29, 1945, and regularly attended all 
meetings, including the February 18 meeting where he 
saw Kelleher watching those who attended the meeting. 

Early in March, 1945, Simas asked Mahoney for an 
567 increase in pay. Mahoney said: “I am glad you 
came in. We were afraid of you because you be¬ 
long to the Guild. ” Simas asked Mahoney whether, if 
he joined the AFL Truck Drivers’ Union, Local 59, he 
would receive an increase in pay. Mahoney told him that 
his Guild membership would bar his joining the AFL. 
Mahoney later told Simas that the AFL would not accept 
his application at that time. 

Simas was discharged on March 20, 1945, by Mahoney 
who told him that he was being discharged because he had 
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had “wet bundles every week”, for “telling the carriers 
at Branch C that Branch A was on strike”, and for “causing 
a riot at Branch C”. Simas testified without contradic¬ 
tion that he had never had any complaints about wet 
bundles, or that he had in fact had any wet bundles, that 
he had not told the employees at Branch C that Branch A 
was on strike, that he had never refused to unload the 
truck at Branch A, and that he had never caused a riot 
at Branch C. 19 His testimony is credited. 

C. Respondent's contentions 
1. In general 

The respondent did not call any witnesses except Eleanor 
Scudder, whose testimony related exclusively to the amount 
of Sylvester Boff’s production. The respondent denies 
having committed any unfair labor practices. As to the 
discharges, it contends that they were made for cause and 
not because of the employees’ union activities; as to the 
other alleged unfair labor practices it denies their existence, 
because it asserts that it was required to preserve its 
neutrality. These contentions will now be discussed. 

2. The discharges 

The respondent contends that the basic reason for the 
discharge of Ellison and Silveira was that they ran 
“kittys”, and had collected monies for which they had 
made no accounting. The uncontradicted testimony indi¬ 
cates that the respondent never requested nor required 
an accounting of these funds, although it had full knowledge 
of the existence and operation of the “kittys”. In addi¬ 
n' Simas testified that, on an unspecified date, as he was about to leave the 
main plant in New Bedford, one of the paper carriers told him in the hear¬ 
ing of Mahoney and Kelleher, that carriers at Branches A and C were out 
on strike. The same carrier asked Simas not to deliver papers to these 
branches, but Simas refused to accede to this request and delivered the 
papers to Branch A. At Mahoney’s request he unloaded the truck there 
although this was not part of his duties. When Simas later arrived at 
Branch C with additional papers a carrier boy jumped on his truck and 
asked him if the carrier boys at Branch A were on strike. Simas answered 
‘‘Yes”. When Simas entered Branch C he found that some windows had 
been broken and a railing torn down. He further testified that instead of 
inciting the carrier boys at Branch C as alleged by the respondent, he tried 
to quiet them. His testimony is credited. 
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tion, the testimony is uncontradicted that none of this 
money was misappropriated. It is found that Ellison 
and Silveira appropriated none of these funds for their 
own purposes, and that the respondent was aware of this 
fact. 

There is no showing made by the respondent that it 
believed in good faith that either Silveira or Ellison were 
dishonest in their handling of the “kitty’’ funds. Ma¬ 
honey refused to look at the receipts which Silveira offered 
to produce after he had been discharged and, in effect, 
cleared him of any dishonesty at the meeting with the dis¬ 
trict managers referred to above. The respondent took 
no steps to advise either Silveira or Ellison that it frowned 
on the operation of a “kitty” other than to notify them 
that they had been discharged for that reason. 

568 Prior thereto, the respondent, through its general 

569 manager, Mahoney, had made it quite clear to both 

570 Silveira and Ellison that it was opposed to their 
union activity. Shortly after the first Association 

meeting, Mahoney asked Silveira “what it was all about”, 
told him that he was making a mistake, and that he should 
look out fo T - himself and not think about others. It was 
only after vhis that Mahoney took away Silveira’s keys 
and asked him about the operation of the “kitty”. In the 
case of Ellison, it was not until after Mahoney had asked 
him whether he belonged to the union, and told him that 
his future was being jeopardized by belonging to the 
union, and that he should do “a lot of heavy thinking”, 
that the question of the “kitty” was raised. Lest there 
be doubt as to the respondents intentions, Mahoney asked 
Silveira, after his discharge, to “break away” from the 
union. None of this testimony was denied. 

The undersigned finds the respondent’s arguments as 
to Silveira and Ellison to be without merit, and on all the 
testimony and from his observation of the witnesses, con¬ 
cludes and finds that they were discharged for union 
activity in violation of the Act. 

The respondent’s argument as to Mary J. Harden con¬ 
sists essentially of the statement that it was justified in 
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discharging her because she refused to cooperate with her 
fellow employees and swore at one of them. The under¬ 
signed finds that Harden was not discharged for these 
reasons. Harden had been employed by the respondent 
for 14 years and during that time, so far as the record 
shows, there was no charge of any kind brought against 
her. If it were true that Harden had suddenly changed 
and had refused to cooperate with her fellow employees 
an had begun to use abusive language in the respondent’s 
office, the respondent’s reasons for discharging Harden 
might have some merit. But Harden testified, and the 
respondent did not controvert her testimony, that she had 
cooperated with her fellow employees, and that she had 
done her work well. Furthermore Harden’s discharge 
occurred after certain other conduct of the respondent 
which has been described above. She became secretary 
of the Association on February 1. On the following day 
she was called in by Mahoney and questioned about the 
meeting. She was told that her work was good, but that 
she was too intelligent to join a union. A reasonable in¬ 
terpretation of the latter statement seems to the under¬ 
signed to be that she was being warned that she would 
endanger her job if she persisted in belonging to the Asso¬ 
ciation. Shortly after this her duties were changed to the 
point where she had very little left to do. When viewed 
against the background of the other discriminatory dis¬ 
charges and unfair labor practices of the respondent herein 
discussed, it seems clear that when the respondent, 12 days 
prior to her discharge, admitted to Harden that she was a 
very capable employee, immediately thereafter threatened 
her, took away her work, and then discharged her, the 
respondent was motivated by anti-union purposes. The 
undersigned finds that Harden was discharged by the 
respondent for her union activities and in violation of the 
Act. 

The respondent’s argument as to Sylvester Boff was 
based on the claim that it discharged him because his work 
was unsatisfactory. This argument is without merit. Boff 
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testified that he had tripled the space sold by his pred¬ 
ecessor, and the one witness called by the respondent in 
the entire case, did not deny this, but stated, on the con¬ 
trary, that she did not have an accurate record of the 
amount of business produced by Boff as compared to his 
predecessor. 

In Boff’s case, the respondent did not hesitate to tell 
him that it had evidence that he had joined the Associa¬ 
tion, on the day after he had joined. It was no coincidence 
that immediately after Boff denied that he joined the 
Association, Houser for the first time told him that he 
was inefficient, and was discharging him for that 
571 reason. The pattern of events clearly indicates that 
Boff was discharged because he joined the Associa¬ 
tion. The undersigned is convinced and finds that the 
respondent discharge Boff for engaging in union activity. 

The respondent argues that William Thompson was dis¬ 
charged for soliciting the carrier boys to break the con¬ 
tracts which they had already signed with the respondent. 
The undersigned credits the uncontradicted testimony of 
Thompson which indicates that he was soliciting the 
carriers to become members of the Association, so that the 
Association might thereafter negotiate with the respondent 
for new contracts. The undersigned is convinced and finds 
that the respondent discharged Thompson for engaging 
in union activities. 

Bilsborrow Ainsworth, the respondent argues, was dis¬ 
charged because of neglect of his work, discussing outside 
matters on company time, interferring with the work of 
others, and “disloyalty to the management.’’ As in the 
case of the other dicharges discussed herein, the re¬ 
spondent produced no witnesses who testified as to the 
truth of the respondent’s allegations. Ainsworth testified 
that he had never interfered with others, neglected his 
work, discussed outside matters on company time, or had 
he ever been disloyal to the management. The undersigned 
credits his testimony. No effort was made by the re¬ 
spondent to explain the phrase “disloyalty to manage- 
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ment”, and the undersigned finds that this phrase referred 
to the fact that Ainsworth had joined the Association. In 
view of the foregoing, and upon the entire record, the under¬ 
signed is convinced and finds that the respondent dis¬ 
charged Ainsworth for engaging in union activities. 

The respondent’s argument that Simas was discharged 
for having “wet bundles,” and for the incidents at 
Branch A and C, is without merit. Simas testified without 
contradiction that the phrase “wet bundles” referred to the 
bundles of newspapers which were delivered by the re¬ 
spondent’s truck drivers and which were usually protected 
by used newspaper mats from inclement weather. He also 
testified without contradiction that there had been no rain 
for at least 2 weeks prior to his discharge, that he had 
never been charged with having “wet bundles” previously, 
and that, in fact he had never had “wet bundles.” 

As to the incidents at Branches A and C, Simas testified, 
again without contradiction, that he had not told the carriers 
at Branch C that Branch A w*as on strike (beyond answer¬ 
ing a question) and that he had caused a riot at Branch C. 

The respondent did not attempt to deny Simas’ testimony 
that Mahoney had told him that “we are afraid of you 
because you belong to the Guild.” This testimony clearly 
indicates that the respondent showed no hesitation in openly 
expressing its bias against the Union as well as against 
the Association. It is clear that the respondent did not 
discharge Simas for things w’hich, it is uncontradicted, he 
did not do. It is equally clear that the real reason for 
Simas’ discharge was that he engaged in union activity. 
The undersigned is convinced and finds that the respondent 
discharged Simas for engagingin union activity. 

3. Interference, restraint, and coercion 

The respondent contends that the Association w*as a 
“dominated organization” and had to be destroyed or else 
the respondent w’ould be liable to charges under Section 8(2) 
of the Act. 

As hereinbefore indicated, the organization of the Asso¬ 
ciation was undertaken by Kramer, after he had been dis- 
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charged by the respondent. Cooper, who became business 
manager of the Association, resigned from the 
572 respondent’s employment a few minutes before the 
Association held its first meeting but 4 days after 
Association activity had begun. Both Silveira and Ellison 
were eligible to membership in the Union. 

Cooper did not engage in any active solicitation for 
membership in the organization while still in the respond¬ 
ent’s employment. There is some testimony to the effect 
that Silveira had told Cooper that the employees were get¬ 
ting into a union, to which Cooper replied “Go ahead” and 
that he was * 1 with ’ ’ them. But this statement does not indi¬ 
cate that Cooper was doing anything else than expressing 
personal sympathy for the employees’ efforts to organize, 
and does not warrant the inference that the employees con¬ 
sidered this as an expression of management policy. The 
undersigned is convinced and finds that Cooper was not 
acting on behalf of the respondent when he made this state¬ 
ment and that his conduct did not constitute interference 
with respect to the organization of the Association. 

The respondent introduced no evidence denying that 
Kelleher had participated in surveillance, nor did it deny 
that the testimony of Paczewicz as to Mahoney’s attempts 
to dissuade him from attending the union meeting. Ma¬ 
honey'and Kelleher did not testify. It is found that Ma¬ 
honey and Kelleher were acting on behalf of the respondent 
at the time of their activities recited herein. These activ¬ 
ities were in violation of the Act.” 

n In the Christian- Board of Publication case, the court said: 

The respondent must be held responsible fur the acts of its super¬ 
visory employees even though those employees may be included in an ap¬ 
propriate unit for collective bargaining. If it were otherwise an em¬ 
ployer could freely influence his employees' freedom of choice by this 
means yet claim immunity. As between respondent and its foremen the 
doctrine of respondeat superior applies and the responsibilities of that 
relationship arc not suspended merely because the foremen chance to be 
included within the appropriate unit for collective bargaining. 

.V. L. It. B. v. Chritian Board of Publication, 113 F. (2d) 678, 682, (C. C. A. 
S). See also Swift # Co. v. X. L. R. B., 106 F. (2d) 87, 93, (C. C. A. 10); 
X. L. R- B. v. American Mfg. Co.. 106 F. (2d) 61, (57, (C. C. A. 2); Virginia 
Fcrrxj Corp. v. X. L. R. B.. 101 F. (2d) 103, 106 (C. C. A. 4). 
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The respondent’s argument that it was forced to destroy 
the Association to protect its neutrality, is without merit 
on other grounds. The discharges were not defended by 
the respondent on the ground that these employees were 
endangering its neutrality. Reasons given for the dis¬ 
charges were based on alleged factual grounds but, as has 
been found above, they were not the real motive for the 
discharges. That motive has been found to be the opposi¬ 
tion of the respondent to the organizational activities of its 
employees. The respondent discharged these employees 
for their union activities. The repeated use of obvious pre¬ 
texts as grounds for the discharges, which occurred during 
the period of the union activity, a period during which 
the respondent indicated its opposition in other ways to such 
activity, plus the failure to offer evidence to support its 
asserted reasons for the discharges, all strongly support 
the conclusions herein reached. The respondent did not 
tell its employees to leave the Association because it felt 
that its neutrality was being endangered. Not once, in any 
of the cases of discharge described above, did the respond¬ 
ent state to its employees that that was the reason for 
its opposition to the Association. The respondent did 
attempt to break up the Association but its reason is to be 
found in the fact that it was opposed to its employees exer¬ 
cising those rights guaranteed to them under the Act. The 
undersigned finds that by these acts, and all of them, the 
respondent has interfered with, restrained, and coerced its 
employees within the meaning of Section 7 of the Act. 

573 E. Conclusions 

The foregoing findings of fact depict a continuous course 
of conduct on the part of the respondent to destroy the 
Association and the Union. 

The respondent by the actions of Kelleher spied upon 
the activities of the Association and the Guild. Kelleher 
called Paczewicz into his car, and tried to prevent him 
from attending the meeting. Mahoney, acting as an agent 
of the respondent, endeavored to dissuade Paczewicz from 
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attending the Association. Mahoney asked Silveira to 
break away from the Union. Harden was questioned about 
the Association by Mahoney. Mahoney told Harden that 
she was “on one side of the fence and I am on this side 
of the fence.” Gaylord and Houser told Boff that “the 
union ... is really like a couple of gangsters living off the 
profits of youngsters.” They later told Boff that they had 
knowledge that he had joined the Union. Mahoney ques¬ 
tioned Ellison about his membership in the Union and en¬ 
deavored to persuade him to resign by telling him in effect 
that he was Cooper’s understudy and that he (Mahoney) 
could not therefore understand why he had considered 
joining a union. Gaylord and Houser told Thompson that 
the organizers of the Association were a bunch of racketeers, 
and questioned him as to whether he was in favor of it. 
Manuel Simas was told by Mahoney that “we were afraid 
of you, because you belong to the Guild.” By such con¬ 
duct respondent interfered, restrained, and coerced its 
employees in the exercise of the rights guaranteed in Sec¬ 
tion 7 of the Act. 

It has been found that the respondent discharged Silveira, 
Harden, Boff, Ellison, Thompson, Ainsworth, and Simas 
for the reason that they engaged in concerted union activ¬ 
ities, and because they joined and assisted the Associa¬ 
tion. These findings are based on the fact that the con¬ 
duct of the respondent in connection with the discharges 
as well as the other activities described above are of the 
same pattern of unlawful conduct. 

It has been found that the respondent discriminated 
in respect to the tenure of employment of Silveira, Harden, 
Boff, Ellison, Thompson, Ainsworth, and Simas, and by 
other conduct described herein has interfered with, re¬ 
strained, and coerced its employees in violation of the 
rights guaranteed in Section 7 of the Act. 

IV. The Effect of the unfair labor practices upon 

COMMERCE 

The activities of the respondent set forth in Section III 
above, occurring in connection with the operations of the 
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respondent described in Section I above, have a close, in¬ 
timate, and substantial relation to trade, traffic, and com¬ 
merce among the several States and tend to lead to labor 
disputes burdening and obstructing commerce and the free 
flow of commerce. 

V. The remedy 

It having been found that the respondent has engaged 
in conduct violative of the Act, it will be recommended 
that it cease and desist not only from such conduct, but 
from in any other manner interfering with, restraining, 
or coercing its employees in the exercise of the rights guar¬ 
anteed in Section 7 of the Act. The respondent, acting 
through its agents Mahoney, Kelleher, Gaylord, and Houser 
questioned its employees regarding their union affiliation, 
spied upon them, endeavored to prevent them from attend¬ 
ing union meetings, described the union as racketeers and 
gangsters, and in other ways described above endeavored 
to dissuade its employees from engaging in union ac- 
574 tivities. The respondent’s coercive course of conduct 
to defeat self-organization and its objects among its 
employees culminated in the discriminatory discharge of 
employees Silveira, Harden, Boff, Ellison, Thompson, 
Ainsworth, and Simas, conduct which “goes to the very 
heart of the Act.” 11 ' Upon the entire record, it is reason¬ 
able to infer, and the undersigned finds, that the respond¬ 
ent has displayed an attitude of opposition to the purposes 
of the Act to protect the rights of its employees generally. 
Because of the respondent’s unlawful conduct, and the 
underlying purpose manifested thereby, the undersigned 
is convinced that the unfair labor practices found are 
persuasively related to the other unfair labor practice 
proscribed by the Act, and that danger of their commission 
in the future is to be anticipated from the respondent’s 

12 N. L. R. B. v. Entwistle Manufacturing Co., 120 F. (2nd) 352, 356 (C. 
C. A. 4); see also N. L. Jt. B. v. Automotive Maintenance Machinery Co., 116 
F. (2d) 350, 353 (C. C. A. 7), whore the Court observed: ‘‘ Xo more effective 
form of intimidation nor one more violative of the N. I* R. B. Act can be 
conceived than discharge of an employee because he joined the union....” 
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conduct in the past. 13 The preventive purposes of the Act 
will be thwarted unless the remedy is coextensive with the 
threat. 

It has been found that the discharges of Silveira, Harden, 
Boff, Ellison, Thompson, Ainsworth, and Simas were 
unfair labor practices. It will be recommended that the 
respondent offer them (except Harden and Ellison) imme¬ 
diate and full reinstatement to their former or substantially 
equivalent positions 14 without prejudice to their seniority or 
other rights and privileges, and make each of them whole 
for any loss they may have suffered by reason of the re¬ 
spondent’s discrimination against them by payment to 
each of them of a sum of money equal to the amount each 
of them would normally have earned as wages from the 
date of their respective discharges to the date of the re¬ 
spondent’s offer of reinstatement, less their net earnings 1B 
during that period. 1 * 

575 Upon the basis of the foregoing findings of fact, 
and upon the entire record in the case, the under¬ 
signed makes the following: 


13 See May Department Stores Company v. N. L. It. B., (50 S. Ct. 203, affirm¬ 
ing as modified 146 P. (2d) 66 (C. C. A. 8), affirming 53 N. L. R. B. 1366. 

14 Harden and Ellison testified that they had no intention of returning to 
the respondent’s employment. It will therefore be recommended that as to 
them, the respondent not be required to offer reinstatment. 

i*> By “net earning” is meant earnings less expenses, such as for transpor¬ 
tation, room and board, incurred by an employee in connection with obtain¬ 
ing work and working elsewhere than for the respondent, which would not 
have been incurred but for his unlawful discharge and the consequent neces¬ 
sity of his seeking employment elsewhere. See Crosselt Lumber Company , 
8 N. L. R. B. 440. Monies received for work performed upon Federal, State, 
County, municipal, or other work-relief projects shall be considered as earn¬ 
ings. See Republic Steel Corporation V. A T . L. It. B. 311, U. S. 7. 

,r ' The undersigned credits Harden’s testimony given on October 22, 1945, 
that she had found other employment on March 4, 1945. She did not tes¬ 
tify as to when she made up her mind not to return to the respondent’s em¬ 
ploy. As to her, it will be recommended that the respondent make her whole 
for any loss she may have suffered by payment to her of a sum of money 
equal to the amount she would have earned as wages from February 13, 1945, 
the date of her discharge, to October 22, 1945, less her net earnings during 
that period. Ellison testified that he had made up his mind not seek rein¬ 
statement from the respondent during the first week of September 1945. It 
will be recommended that the respondent make him whole for any loss he 
may have suffered, by payment to him of a sum of money equal to the amount 
he would have earned as wages from February 15, 1945, the date of his dis¬ 
charge, to September 1, 1945, less his net earnings during that period. 
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CONCLUSIONS OF LAW 

1. American Newspaper Guild, C.1.0., is a labor organiza¬ 
tion within the meaning of Section 2 (5) of the Act. 

2. Newspaper and Radio Workers ’ Protective Associa¬ 
tion of Southeastern Massachusetts, was a labor organiza¬ 
tion within the meaning of Section 2 (5) of the Act. 

3. By discriminating in regard to the hire and tenure 
of employment of John Silveira, Mary J. Harden, Sylvester 
Boff, Edmund B. Ellison, William Thompson, Bilsborrow 
Ainsworth, and Manuel M. Simas, thereby discouraging 
membership in the American Newspaper Guild, C.I.O., 
and/or Newspaper and Radio Workers’ Protective Associa¬ 
tion of Southeastern Massachusetts, the respondent has 
engaged in and is engaging in unfair labor practices within 
the meaning of Section 8 (3) of the Act. 

4. By interfering with, restraining, and coercing its em¬ 
ployees in the exercise of the rights guaranteed in Section 7 
of the Act, the respondent has engaged in and is engaging 
in unfair labor practices within the meaning of Section 
8 (1) of the Act. 

5. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce, within the meaning of Sec¬ 
tion 2 (6) and (7) of the Act. 

RECOMMENDATIONS 

Upon the basis of the above findings of fact and conclu¬ 
sions of law, the undersigned hereby recommends that the 
respondent E. Anthony & Sons, Inc., of New Bedford and 
Hyannis, Massachusetts, its officers, agents successors and 
assigns, shall: 

1. Cease and desist from: 

(a) Discouraging membership in American Newspaper 
Guild, C.I.O., or any other labor organization of its em¬ 
ployees, by discriminatorily discharging or refusing to re¬ 
instate any of its employees, or in any other manner dis¬ 
criminating in regard to their hire or tenure of employment 
or any term or condition of their employment; 
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(b) In any other manner interfering with, restraining, 
or coercing its employees in the exercise of the right to 
self-organization, to form, join, assist or bargain collec¬ 
tively through the American Newspaper Guild, C.I.O., or 
any other labor organization, and to engage in concerted 
activities for the purpose of collective bargaining or other 
mutual aid or protection, as guaranteed in Section 7 of the 
Act. 

2. Take the following affirmative action which the Trial 
Examiner finds will effectuate the purposes of the Act: 

(a) Offer to John Silveira, Sylvester Boff, William 
Thompson, Bilsborrow Ainsworth, and Manuel M. Simas 
immediate and full reinstatement to their former or sub¬ 
stantially equivalent positions without prejudice to their 
seniority or other rights and privileges; 

(b) Make whole John Silveira, Sylvester Boff, William 
Thompson, Bilsborrow Ainsworth, and Manuel M. Simas 
for any loss of pay they may have suffered by reason of the 
respondent’s discrimination against them, by payment to 
each of them of a sum of money equal to the amount each 

of them normally w r ould have earned as wages during 
576 the period from the date of their discharges to the 
date of the respondent’s offer of reinstatement, less 
their net earnings during such period; make whole Mary 
J. Harden 17 for any loss of pay she may have suffered by 
reason of the respondent’s discrimination against her, by 
payment to her of a sum of money equal to the amount 
she would normally have earned as wages from February 
13, 1945, to October 22, 1945, less her net earnings during 
that period; and make whole Edmund B. Ellison 1# for any 
loss of pay he may have suffered by reason of the respond¬ 
ent’s discrimination against him, by payment to him of a 
sum of money equal to the amount he would normally have 
earned as wages from February 15, 1945, to September 1, 
1945, less his net earnings during that period; 


17 See footnote 16, supra. 
is See footnote 16, supra. 



44 


(c) Post immediately at its newspaper plants at New 
Bedford, and Hyannis, Massachusetts, and at all branch 
offices which it maintains in its business, copies of the 
notice attached hereto, marked “Appendix A’\ Copies 
of said notice to be furnished by the Regional Director for 
the First Region, shall, after being duly signed by the 
respondent, be posted by it immediately upon receipt 
thereof, and maintained for sixty (60) consecutive days 
thereafter, in conspicuous places, including all places where 
notices to employees are customarily posted. Reasonable 
steps shall be taken by the respondent to insure that said 
notices are not altered, defaced, or covered by any other 
material; 

(d) Notify the Regional Director for the First Region in 
writing within ten (10) days from the date of the receipt 
of this Intermediate Report, what steps the respondent 
has taken to comply herewith. 

It is further recommended that unless on or before ten 
(10) days from the receipt of this Intermediate Report, the 
respondent notifies said Regional Director in writing that 
it will comply with the foregoing recommendations, the 
National Labor Relations Board issue an order requiring 
the respondent to take the action aforesaid. 

As provided in Section 33 of Article II of the Rules and 
Regulations of the National Labor Relations Board, 
Series 3, as amended, effective November 27, 1945, any 
party or counsel for the Board may within fifteen (15) 
days from the date of the entry of the order transferring 
the case to the Board, pursuant to Section 32 of Article II 
of said Rules and Regulations, file with the Board, Rocham- 
beau Building, Washington 25, D. C., an original and four 
copies of a statement in writing setting forth such excep¬ 
tions to the Intermediate Report or to any part of the 
record or proceeding (including rulings upon all motions or 
objections) as he relies upon, together with the original 
and four copies of a brief in support thereof. Immediately 
upon the filing of such statement of exceptions and/or 
brief, the party or counsel for the Board filing the same 
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shall serve a copy thereof upon each of the other parties 
and shall file a copy with the Regional Director. As further 
provided in said Section 33, should any party desire per¬ 
mission to argue orally before the Board, request therefor 
must be made in writing within ten (10) days from the 
date of the order transferring the case to the Board. 

ROBERT M. GATES, 
Trial Examiner. 

Dated: February 25, 1946 

577 Appendix A. 

NOTICE TO ALL EMPLOYEES 
PURSUANT TO 

Recommendations of a Trial Examiner 
of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 

We will not in any manner interfere with, restrain, or 
coerce our employees in the exercise of their right to 
self-organization, to form labor organizations, to join 
or assist American Newspaper Guild, C.I.O., or any 
other labor organization, to bargain collectively through 
representatives of their own choosing, and to engage 
in concerted activities for the purpose of collective 
bargaining or other mutual aid or protection. 

We will offer to the employees named below imme¬ 
diate and full reinstatement to their former or sub¬ 
stantially equivalent positions without prejudice to any 
seniority or other rights and privileges previously en¬ 
joyed, and make them whole for any loss of pay suffered 
as a result of the discrimination. 

The employees to be reinstated and made whole are: 
John Silveira, Sylvester Boff, William Thompson, Bils- 
borrow Ainsworth, and Manuel M. Simas. 

The employees to be made whole are: Mary J. Harden 
and Edmund B. Ellison. 


I 
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All our employees are free to become or remain members 
of the above-named union or any other labor organization. 
We will not discriminate in regard to hire or tenure of 
employment or any term or condition of employment against 
any employee because of membership in or activity on behalf 
of any such labor organization. 

Dated 


E. ANTHONY & SONS, INC. 
(Employer) 


By. 

(Representative) (Title) 


NOTE: ANY OF THE ABOVE-NAMED EMPLOYEES PRESENTLY 
SERVING IN THE ARMED FORCES OF THE UNITED STATES WILL 
BE OFFERED FULL REINSTATEMENT UPON APPLICATION IN AC¬ 
CORDANCE WITH THE SELECTIVE SERVICE ACT AFTER DISCHARGE 
FROM THE ARMED FORCES. 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 


#*•♦##•#«• 


535 Exceptions of Respondent, E. Anthony & Sons, 

Inc., to the Intermediate Report. 

Comes now E. Anthony & Sons, Inc., respondent in the 
above-entitled proceeding, and files its exceptions to the 
record and to the Intermediate Report of the Trial Ex¬ 
aminer, Hon. Robert M. Gates, dated February 25, 1946. 

1. Respondent excepts to the rulings of the Trial Ex¬ 
aminer during the hearing overruling its objections to the 
introduction of evidence and to each and every ruling of 
the Trial Examiner sustaining objections made by the 
Board’s attorney or by the Guild’s attorney to evidence 
proffered by respondent. 

2. Respondent excepts to all rulings of the Trial Ex¬ 
aminer both during trial and in his Intermediate Report, 
denying its motions to dismiss the complaint and for other 
purposes. 
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3. Respondent excepts to the refusal of the Trial Ex¬ 
aminer to issue a subpoena addressed to Dr. A. Howard 
Myers, former Regional Director of the National Labor 
Relations Board, First Region, directing him to appear 
and to testify. 

4. Respondent excepts to the refusal of the Trial Ex¬ 

aminer to instruct Mr. Robert A. Greene, the Board’s 
536 attorney, to produce the material which respondent 
requested from the Board’s files concerning Cases 
Nos. l-R-2296, l-R-2310 and l-C-2512 (R. 350-355). 

5. Respondent excepts to the statement of the Trial Ex¬ 
aminer in his Intermediate Report to the effect that re¬ 
spondent had “full opportunity to be heard, to examine and 
cross-examine witnesses, and to introduce evidence bearing 
on the case.” 

6. Respondent excepts to the finding that it “stipulated 
that it is engaged in commerce within the meaning of the 
Act.” Respondent only stipulated “that under the appli¬ 
cable decisions of the Supreme Court of the United States 
it is subject to the jurisdiction of the National Labor 
Relations Board under the National Labor Relations Act.” 
(R. 6.) 

As to the Kramer-Cooper Associations. 

7. Respondent excepts to the finding that the Newspaper 
and Radio Workers’ Protective Association of Southeast¬ 
ern Massachusetts was a labor organization. 

8. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that the Newspaper and Radio Workers’ 
Protective Association of Southeastern Massachusetts and 
the Newspaper Carriers Association were formed under 
such circumstances as to constitute a violation of Section 
8 (2) of the National Labor Relations Act. 

9. Respondent excepts to the failure of the Trial Ex¬ 
aminer to make findings with regard to the so-called “News¬ 
paper Carriers Association” which was an affiliate of the 
“Newspaper and Radio Workers’ Protective Association” 
and organized by the same persons. 
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537 9A. Respondent excepts to the statement of the 
Trial Examiner that: 

“The ‘kitty’ was created by withholding from the 
carriers, during their first week of employment , a por¬ 
tion of their pay, which was turned over to the circu¬ 
lation manager to be used as indicated.” (Interme¬ 
diate Report, page 4, note 6.) (Emphasis supplied.) 

9B. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that the carrier boys who deliver respond¬ 
ent’s newspaper on home delivery routes are independent 
contractors whose status as such as has been adjudicated 
in the courts of Massachusetts in a case brought by re¬ 
spondent against Max Kramer, William H. Cooper, The 
Newspaper and Radio Workers’ Association of South¬ 
eastern Massachusetts and The Newspaper Carriers Asso¬ 
ciation, which case has never been appealed (R. 
Ex. 3-7). 

538 10. Respondent excepts to the finding that “the 
organization of the Association was undertaken 

by Kramer, after he had been discharged by the respond¬ 
ent” (Intermediate Report, page 11) (Emphasis supplied), 
whereas the record shows that Kramer commenced organi¬ 
zation of the Association before he was discharged by re¬ 
spondent (R. 23, 25, 80). 

11. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that Max Kramer, respondent’s General 
Business Manager, organized the Kramer-Cooper Associa- 
ciations prior to his discharge by respondent on January 
27, 1945. 

12. Respondent excepts to the failure of the Examiner 
to find that Kramer sent for Silveira a day or two previous 
to January 27—the day Kramer was discharged and the 
day Silveira applied for membership in the Association 
(R. 25) at which time Kramer told Silveira he wanted the 
employees to form an association and that he had applica¬ 
tion blanks already printed (R. 23) and, further, that “he 
had had those applications for a long time” (R. 80). 
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13. Respondent excepts to the finding that “ Cooper, 
who became business manager of the Association, resigned 
from the respondent’s employment a few minutes before 
the Association held its first meeting but 4 days after 
Association activity had begun” (Intermediate Report, 
pages 11, 12). 

14. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that whereas Cooper sent his telegraphic 
resignation on the evening of February 1 that organization 
had commenced prior to this meeting; that at least one 
meeting had been held before Cooper resigned and that 
Cooper had been elected business manager of the Kramer- 
Cooper Association before he resigned from respondent’s 

employ (R. 26, 29, 30, 106, 107, 149). 

539 15. Respondent excepts to the findings that 

“Cooper did not engage in any active solicitation 
for membership in the organization while still in the re¬ 
spondent’s employment” (Intermediate Report, page 12). 

16. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that Cooper participated in organizing not 
only the Newspaper and Radio Workers’ Protective Asso¬ 
ciation (R. 28, 30, 107) but also the Newspaper Carriers 
Association while still in respondent’s employ as would 
have been more fully brought out had the Trial Examiner 
issued a subpoena directing Dr. Myers to appear and 
testify concerning Cases l-R-2296 and l-R-2310. 

As to the basket 8(1) charges 

17. Respondent excepts to the finding of the Trial Ex¬ 
aminer that it had violated Section 8 (1) of the Act. 

18. Respondent excepts to Section III-C-2 and III-C-3 
of the Intermediate Report in their entirety. 

19. Respondent excepts to Section III-E of the Inter¬ 
mediate Report in its entirety. 

20. Respondent excepts to the conclusion of the Trial 
Examiner that the facts which he found with regard to 
surveillance of the Association constituted an unfair labor 
practice within the meaning of Section 8 (1) of the Act 
(Intermediate Report, page 13). 






50 


21. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that the Kramer-Cooper Association was 
organized by executives of respondent company, while in 
its employ, for the purpose of forcing respondent’s em¬ 
ployees under their direction and control into an organiza¬ 
tion to serve their personal ends. 

540 22. Respondent excepts to the Trial Examiner’s 

conclusion that respondent through Kelleher spied 
upon the activities of the Guild. 

23. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that the Guild did not enter this picture 
until February 18, after receiving notice from the Re¬ 
gional Director of the Board of a conference called by 
him at his office originally for February 13, but which 
conference was not held until February 23. 

24. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that respondent had no knowledge of the 
Guild’s entry into this picture prior to February 23, 1945. 

25. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that there was no activity by respondent after 
February 18, 1945, in relation to the basket charges of 
violation of Section 8 (1) of the Act. 

26. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that there was no violation of Section 8 (1) 
of the Act in respect of any activities of respondent relat¬ 
ing to the Guild. 

27. Respondent excepts to the conclusion of the Trial 
Examiner that the facts which he found with regard to 
surveillance of the Association constituted an unfair labor 
practice within the meaning of Section 8 (1) of the Act. 

28. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that the Kramer-Cooper Association was 
organized in violation of law. 

29. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that respondent could not have violated Sec¬ 
tion 8 (1) of the Act in respect of its efforts to ascertain 
the true nature of the illegal Kramer-Cooper Asso¬ 
ciation. 
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541 30. Respondent excepts to the conclusion of the 
Trial Examiner that “the foregoing findings of fact 

depict a continuous course of conduct on the part of re¬ 
spondent to destroy ... the Guild” (Intermediate Report, 
page 13). 

As to the persons discharged 

31. Respondent excepts to Section III-B-1 of the Inter¬ 
mediate Report in its entirety. 

32. Respondent excepts to the finding that John Silveira 
was discharged for union activity. 

33. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that Silveira was discharged because he 
had set up a system whereby, without respondent’s knowl¬ 
edge, he and the district circulation managers under him 
had compelled newspaper boys to contribute part of their 
earnings to a “kitty”, the expenditure of which fund was 
solely at the discretion of Silveira who never reported the 
fact to respondent. Respondent further excepts to the 
failure of the Trial Examiner to find that Silveira destroyed 
all of the “kitty” records in November 1944 when given 
a leave of absence by respondent to go to Arizona for his 
health (R. 67) and that Silveira never accounted for the 
funds which he had collected to any one (R. 67). 

34. Respondent excepts to the recommendation of the 
Trial Examiner that respondent be ordered to reinstate 
Silveira with back pay. 

35. Respondent excepts to Section III-B-2 of the Inter¬ 
mediate Report in its entirety. 

36. Respondent excepts to the finding that Mary Harden 
was discharged for union activity. 

542 37. Respondent excepts to the failure of the Trial 
Examiner to find that Harden was discharged for 

neglect of her work, disregard of instructions and inter¬ 
fering with the work of others in her department. 

38. Respondent excepts to the finding that “when the re¬ 
spondent . . . took away her (Harden’s) work . . . the re¬ 
spondent was motivated by anti-union purposes (Interme¬ 
diate Report, page 10). 
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39. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that on February 2, after respondent re¬ 
ceived Cooper’s telegram of resignation, when Mahoney 
in his capacity as respondent’s business manager assumed 
personal supervision over the circulation department, 
Harden who had been Cooper’s secretary was no longer 
required to do secretarial work since Mahoney had his own 
secretary. 

40. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that Harden, at Cooper’s direction and with¬ 
out respondent’s knowledge, misapplied funds received on 
account as demonstrated by the uncontradicted testimony 
of Board witness Ellison that when a Mrs. Dunnell sent 
a money order for $4.88 to the Standard-Times to cover a 
bill which her son owed, this money was not applied to 
the Dunnell boy’s bill, but instead, at Ellison’s suggestion, 
was applied to the bill of a carrier named Robert Kingsley 
who had a route for which Ellison was responsible (R. 198, 
199). 

41. Respondent excepts to the finding of the Trial Ex¬ 
aminer that Mahoney adopted a “threatening manner” 
during the conversation which the Trial Examiner found 
Mahoney had with Harden on or about February 7, 1945 

(Intermediate Report, page 5). 

543 42. Respondent excepts to the failure of the Trial 

Examiner to find that about February 6, Mahoney 
asked Harden to help Mrs. Barney learn her duties; that 
Harden testified that she carried out the instructions so far 
as work was concerned but that her social relations with 
Mrs. Barney were very cool (R. 132); that Harden testi¬ 
fied that she was not cordial with Mrs. Barney around the 
office; that Mrs. Barney did not like to stay near Harden’s 
desk and that Mrs. Barney kept away from Harden’s desk 
every chance that she could (R. 116, 132); that during 
this same week Harden met a sister employee on the stairs 
and called her a “son-of-a-bitch” (R. 129, 130); and that 
because these acts of Harden’s were disrupting the office, 
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Mahoney sent for Harden who described their conversation 
in these words: 

“Mr. Mahoney moved down to Mr. Cooper’s office, 
and one day about five o’clock he called me into the 
office and he said very threateningly, ‘Now you know 
you are on that side of the fence and I am on this 
side of the fence,’ pointing to the wall. I said, ‘Oh, no. 
Regarding the work here we are both on the same 
side of the fence because I am being paid to work 
to the best of my ability, regardless of whether I be¬ 
long to the union or not.’ Just then he started to 
say something else and was interrupted by Mr. Hayes, 
the mailing room foreman, and that was the end of 
the conversation.” (R. 112.) 

43. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find from Harden’s own testimony that any 
threat in Mahoney’s manner related not to Harden’s union 
activity but rather to the improper performance of her 
work. 

44. Respondent excepts to the recommendation of the 
Trial Examiner that respondent be order to make Harden 
whole for loss of pay suffered between February 13, 1945, 
and October 22, 1945. 

45. Respondent excepts to Section III-B-3 of the In¬ 
termediate Report in its entirety. 

544 46. Respondent excepts to the finding that Syl¬ 

vester Boff was discharged for union activity. 

47. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that Boff v r as discharged because the dollar 
volume of advertising which he produced was insufficient 
to justify respondent in keeping Boff on its payroll. 

48. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find regarding a meeting which Sylvester Boff 
had with Gaylord and Houser early in February, 1945; 
that on direct examination Boff testified that “the union 
he referred to at the time was the carriers” (R. 209); 
that Boff further testified that it w^as made clear to him 
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that “ a couple of executives in the city of New Bedford’’ 
were behind this so-called carriers union (R. 208); and that 
the conversation with Boff related solely to the acts of 
Cooper and Kramer interfering with existing contracts 
between respondent and the carriers of its newspaper which 
acts were held to be illegal and were enjoined (R. Ex. 7). 

49. Respondent excepts to the recommendation of the 
Trial Examiner that respondent be ordered to reinstate 
Boff with back pay. 

50. Respondent excepts to Section I1I-B-4 of the Inter¬ 
mediate Report in its entirety. 

51. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that Ellison’s testimony was proved to be 
so false and inaccurate by the testimony of other Board 
witnesses that it should be discredited in its entirety; 
that whereas Ellison flatly denied that he turned over 
application forms to the district managers with the sugges¬ 
tion that they have the carriers sign them up for member¬ 
ship in the union (R. 179), William Thompson, a district 

manager, whom the Trial Examiner found had been 
545 discharged because of his affiliation with the Associa¬ 
tion, testified that Ellison gave him a supply of appli¬ 
cation blanks to distribute to the carrier boys (R. 234) and 
that he turned the completed application blanks in to Ellison 
(R. 236). 

52. Respondent excepts to the crediting of Ellison’s testi¬ 
mony denying participation in the signing up of carrier 
boys. 

53. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that Ellison’s activities in respect of carrier 
boy contract breaking were illegal. 

54. Respondent excepts to the finding that Edmund B. 
Ellison was discharged for union activity. 

55. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that Ellison was properly discharged for 
setting up a “kitty” which he never reported to respond¬ 
ent and for which he never made any accounting. 



55 


56. Respondent excepts to the recommendation of the 
Trial Examiner that respondent be ordered to make Elli¬ 
son whole for loss of pay suffered between February 14, 
1945, and September 1, 1945. 

57. Respondent excepts to Section III-B-5 of the Inter¬ 
mediate Report in its entirety. 

58. Respondent excepts to the finding that William 
Thompson was discharged for union activity. 

59. Respondent excepts to the failure of the Trial Ex- • 
aminer to find that Thompson was discharged for solicit¬ 
ing carrier boys to break their contract with respondent. 

60. Respondent excepts to the recommendation of the 
Trial Examiner that respondent be ordered to reinstate 

Thompson with back pay. 

546 61. Respondent excepts to Section III-B-6 of the 

Intermediate Report in its entirety. 

62. Respondent excepts to the finding that Bilsborrow 
Ainsworth was discharged for union activity. 

63. Respondent excepts to the failure erf the Trial Ex¬ 
aminer to find that Ainsworth was discharged for neglect¬ 
ing his work and for sending a truck out in improper con¬ 
dition on February 10, 11, 12 and 13, 1945. 

64. Respondent excepts to the finding that Kramer and 
Cooper congratulated Bilsborrow Ainsworth on his work, 
whereas there is not one shred of evidence that Kramer or 
Cooper or any one else ever congratulated Ainsworth on 
his ability to keep his trucks in running order. 

65. Respondent excepts to the recommendation of the 
Trial Examiner that respondent be ordered to reinstate 
Ainsworth with back pay. 

66. Respondent excepts to Section III-B-7 of the Inter¬ 
mediate Report in its entirety. 

67. Respondent excepts to the finding that Manuel Simas 
was discharged for union activity. 

68. Respondent excepts to the failure of the Trial Ex¬ 
aminer to find that Simas was discharged for failing to 
keep the bundles of papers which he delivered from be¬ 
coming wet. 
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69. Respondent excepts to the recommendation of the 
Trial Examiner that respondent be ordered to reinstate 
Simas with back pay. 

70. Respondent excepts to Section V of the Intermediate 
Report and to the Trial Examiner’s Recommendations in 
their entirety. 

547 As to brief and argument 

Request having been made for oral argument, respondent 
is herewith filing with its exceptions a brief in support 
thereof. 

Respectfully submitted, 

E. ANTHONY & SONS, INC. 

By ELISHA HANSON 
729 15th Street, N. W. 
Washington 5, D. C. 

T. F. O’BRIEN 
First National Bank Building 
New Bedford, Massachusetts 
Its Attorneys 

S. EMORY BENTLEY 
WILLIAM K. VAN ALLEN 
Of Counsel 

********** 


550 DECISION AND ORDER 

On February 25, 1946, Trial Examiner Gates issued his 
Intermediate Report in the above-entitled proceeding, find¬ 
ing that the respondent had engaged in and was engaging 
in certain unfair labor practices, and recommending that it 
cease and desist therefrom and take certain affirmative ac¬ 
tion, as set forth in the copy of the Intermediate Report at¬ 
tached hereto. Thereafter, the respondent filed exceptions 
to the Intermediate Report and a supporting brief. On 
May 9, 1946, the Board at Washington, D. C., heard oral 
argument in which the respondent and the Union partici- 
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pated. 1 On May 10, 1946, the Board accepted a brief pre¬ 
viously filed by the Union and allowed the respondent to 
file a reply thereto. 

The Board has considered the rulings made by the Trial 
Examiner at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The Board 
has considered the Intermediate Report, the exceptions and 
briefs of the parties, the contentions advanced at the oral 
argument, and the entire record in the case, and hereby 
adopts the findings, conclusions, and recommendations of 
the Trial Examiner, with the modification and additions 
hereinafter set forth. 

1. The Trial Examiner found that the organization of 
the Association was not undertaken by the respondent’s 
business manager, Max Kramer, until after he was dis¬ 
charged on January 27, 1945. The respondent excepted to 
this finding. We have carefully reviewed the record and, 
from all the evidence, it appears that this finding is not 
completely accurate. It does not reflect the uncontradicted 
testimony of employee John Silveira that, in a conversation 

with Kramer about the time of the latter’s discharge, 
551 Kramer told him that he had had printed applica¬ 
tions for membership in the Association “for a long 
time. ’ ’ To the extent that Kramer had applications printed 
prior to his discharge, he may be said to have undertaken 
organization of the' Association prior to his discharge, but 
the record does not show that he took any other steps until 
after his discharge. Although employee Silveira and Mary 
J. Harden signed individual applications for membership 
in the Association on the very day that Kramer’s employ¬ 
ment ceased, it does not appear that the signing preceded 
the discharge. 

2. The respondent has argued that there is no basis for 
finding independent violations of Section 8(1) of the Act 
under the circumstances of the case. It asserts that the 
Association was an “illegal” organization because of the 

l Chairman Herzog, who was not present at the oral argument, has read the 
official transcript thereof. 
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activity of supervisory employees therein, and states in its 
brief that it “admits that it made inquiries as to the extent 
of the activities of this Association in order to protect 
itself” (emphasis supplied). This position less accurately 
describes the respondent’s activities than that taken by the 
respondent’s counsel at the hearing before the Trial Exam¬ 
iner, where he urged that the respondent was entitled to 
“destroy” the Association. 

While, as we have held, supervisors have the right under 
the Act to join any labor organization of their choice and 
to designate such labor organization as their representative, 
■whether or not it is composed exclusively of supervisory 
employees, they do not have the right to engage in activities 
on behalf of or against labor organizations which may tend 
to coerce subordinates in the exercise of their organizational 
rights. Matter of Climax Engineering Company, 66 N. L. 
R?B., No. 141. 

i Since activity of supervisory employees which may have 
l such coercive effect is imputable to the employer under the 
u Act, it is of course proper for the employer to take appro- 
x priate steps to protect himself against the consequences of 
i such conduct. In the instant case, for example, the respon¬ 
dent would have been entitled to require those of its super¬ 
visors who took an active part in the formation of the Asso¬ 
ciation and -who solicited membership therein among the 
rank and file, to refrain from such activity. The respondent 
would even have been justified, assuming that the activity 
of the supervisors constituted illegal support or domination 
within the meaning of Section 8 (1) or (2), in refusing rec¬ 
ognition to the Association and announcing that it would 
not, absent Board approval, deal with that organization. 
But, by engaging merely in organizational activities of a 
character which the respondent was entitled to stop, the su¬ 
pervisory employees did not forfeit their right to join and 
be represented by any labor organization of their choice; 
nor did they sacrifice the protection of Section 8 (3) of the 
Act which shields their exercise of that right from employer 
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reprisal. 2 And certainly, the conduct of the supervisors 
could not sacrifice that right of the rank and file employees 
to full protection in the exercise of their rights under Sec¬ 
tion 7, and thereby license the respondent to engage in con¬ 
duct calculated to discourage their exercise of those rights. 
The Act does not commission or license employers to de¬ 
stroy labor organizations by discharging members for any 
reason, and certainly not merely because supervisory em¬ 
ployees have been active therein. 

By its course of conduct in connection with its attempt to 
destroy the Association, the respondent infringed the rights 
of both supervisory and rank and file employees. The re¬ 
spondent’s conduct, which we, like the Trial Examiner, find 
to constitute a violation of Section 8 (1) of the Act, 
552 cannot be justified as legitimate “inquiries” made 
for the purpose of stopping activities of supervisory 
personnel in connection with the Association, so as to pro¬ 
tect the respondent’s neutrality. Plainly, the respondent 
was not engaged in making “inquiries” to this end when 
Business Manager Mahoney told Paczewicz, a non-super - 
visory employee, that he had been hired because he was ex¬ 
pected to stay out of the Association, and directed him to 
stay away from a meeting; nor was the respondent making 
such “inquiries” when Circulation Manager Kelleher 
stopped Paczewicz outside the meeting and told him not to 
go in; nor was it making such “inquiries” when Gaylord 
and Houser, who were in charge of the Hvannis office told 
BofT, a non-supervisory employee, that “the union ... is 
really like a couple of racketeers living off the profits of 
youngsters.” 

Nor were these statements calculated merely to convince 
the employees that the respondent did not support the As¬ 
sociation or disavowed it, but rather were intended, and did 
tend, to convince all employees that the respondent was 
opposed to any exercise by its employees, both supervisory 
and rank and file, of their right to self-organization. The 


2 To the extent that the Intermediate Report of the Trial Examiner in Mat¬ 
ter of Ecusta Paper Mill Co., 66 N. L. R. B., No. 147, contains language in¬ 
consistent herewith, such language is hereby disapproved. 
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respondent was not motivated at any point by a desire to 
protect its neutrality. As tlie Trial Examiner observed, tbe 
respondent never told supervisory employees to refrain 
from activity in behalf of the Association because it felt 
that their connection with it endangered the respondent’s 
neutrality; nor does it contend that any of the supervisory 
employees whom it discharged were discharged because they 
had jeopardized its neutrality. And clearly it could not • 
have been motivated by any desire to protect its neutrality 
in its discriminatory discharges of several non-supervisory 
employees. As the Trial Examiner found, the motivating 
factor in respondent’s conduct was its opposition to its em¬ 
ployees exercising those rights guaranteed to them under 
the Act. 

3. We agree with the findings and conclusions of the Trial 
Examiner that the respondent discriminated in. respect to 
the hire and tenure of employment of Silveira, Harden, 
Buff, Ellison, Thompson, Ainsworth and Simas. It is note¬ 
worthy that, with a single minor exception, the respondent 
adduced no evidence to support its assertions that the em¬ 
ployees were discharged for cause. In further support of 
the Trial Examiner’s finding, that the fact that Silveira and 
Ellison operated “ kittys” was only a pretext for their dis¬ 
charges, we note that the respondent did not discharge three 
other employees wdio also maintained “kittys,” two of whom 
were still in its employ at the time of the hearing. 

Supervisory employees Silveira and Ellison are, like non- 
supervisory employees, entitled to protection against dis¬ 
crimination tending to discourage them and other super¬ 
visors from joining and bargaining collectively through la¬ 
bor organizations. We have held above that they did not 
lose that right by engaging in the type of organizational 
activities which the respondent was entitled to require them 
to stop. 3 The respondent did not discharge them as a nec- 

3 We are not confronted with the question of whether Silveira’s and Elli¬ 
son’s discharges would have been justified if the respondent had discharged 
them because their activities in behalf of a rank and file Union were improper 
or to protect the respondent’s neutrality. It did not assign such activities as a 
reason for their discharges at the time they occurred. Moreover, the respon¬ 
dent’s brief expressly denies that any of the discharges were made because 
of employees’ activity in behalf of the Association. It may also be noted 
that Silveira and Ellison were eligible for Guild membership. 
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essary step to put a stop to such activities, but to 
553 discourage the exercise by them of their rights under 
the Act. 

Moreover, by discharging them because of its hostility to 
self-organization as such, the respondent discouraged union 
membership among the rank and file. We have held on prior 
occasions that the prohibition of Section 8 (3) of the Act 
extends to any discriminatory discharge which is intended, 
or the purpose and effect of which is, to discourage member¬ 
ship in a labor organization. 4 The discharge of supervisory 
employees under circumstances which suggest no motivation 
other than hostility to any union activity, as such, operates 
as a warning to all employees of the danger attached to ad¬ 
herence to a union, and hence generally discourages union 
membership. The effect of the discharges of Silveira and 
Ellison was to discourage union membership among all em¬ 
ployees. 

4. The respondent has excepted to the Trial Examiner’s 
refusal at the hearing to grant its application for a sub¬ 
poena directing the appearance of Dr. A. Howard Myers, 
the Board’s former Regional Director for the First Region, 
and to instruct the Board’s Attorney herein to produce cer¬ 
tain Board records. The respondent’s brief contains a par¬ 
tial offer of proof in which it indicates that it wished to 
show from the testimony of Dr. Myers and the Board’s rec r 
ords (1) that the Association had no status as a bona fide 
labor organization, and (2) that the respondent’s circula¬ 
tion manager, William H. Cooper, participated in the or¬ 
ganization of the respondent’s employees while he was a 
supervisory employee prior to his resignation. 5 Neither the 

4 Matter of Air Associates, Inc., 20 N. L. R. B. 356, 275, enf’d as mod., 121 
F 2d, 586 (C. C. A. 2); Matter of Skinner and Kennedy Stationery Company, 
13 N. L. R. B. 1186, enf’d 113 F. 2d 667 (C. C. A. 8), where we found that 
the discharge of Foreman Eckert reflected “an intention on the part of the 
employer to discourage its employees from aligning themselves with the 
Union”; Matter of Wells, Inc., 68 N. L. R. B., No. 78; Cf. Matter of Bcliance 
Manufacturing Company, 60 N. L. R. B., No. 946; Matter of Vail Manufac¬ 
turing Company, 61 N. L. K. B. 181, and Matter of Climax Engineering Co., 
66 N. L. R. B., No. 141. 

3 The respondent asserts that in a conference in the Regional Office, Dr. 
Myers ascertained from Cooper that Cooper had been active in organizing the 
Association prior to his resignation from the respondent’s employ. 
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character of the Association as an unlawfully dominated 
labor organization, nor alleged activity of Cooper in behalf 
of the Association while he was a supervisory employee 
(which relates only to the character of the Association), are 
issues raised by the pleadings in this proceeding, nor is 
such evidence material to any issues in the case. 0 Other 
matters about which the respondent sought information 
from Board records, such as the transfer of the membership 
from the Association to the Guild, the substitution of the 
Guild for the Association as charging party herein, etc., are 
likewise irrelevant to the issues herein. Accordingly, under 
all the circumstances, we conclude that the Trial Examiner’s 
rulings were within the proper exercise of his discretion. 

ORDER 

Upon the entire record in the case and pursuant to Sec¬ 
tion 10 (c) of the National Labor Relations Act, the Na¬ 
tional Labor Relations Board hereby orders that the re¬ 
spondent, E. Anthony & Sons, Inc., New Bedford 
5f>4 and Hyannis, Massachusetts, and its officers, agents, 
successors, and assigns, shall: 

1. Cease and desist from: 

(a) Discouraging membership in American Newspaper 
Guild, C. I. 0., or any other labor organization of its em¬ 
ployees, by discharging or refusing to reinstate any of its 
employees, or by discriminating in any other manner in re¬ 
gard to their hire or tenure of employment, or any term 
or condition of their employment; 

(b) In any other manner interfering with, restraining, or 
coercing its employees in the exercise of the right to self¬ 
organization, to form labor organizations, to join or assist 
American Newspaper Guild, C.I.O., or any other labor or¬ 
ganization to bargain collectively through representatives 
of their own choosing, and to engage in concerted activities 

6 The charge and complaint did not allege a violation of Section 8 (2) of 
the Act. Moreover, even if the matters the respondent sought to prove had 
any relevancy, there was no showing that Kramer and Cooper, who could fur¬ 
nish the most direct evidence as to their activity in the Association, were un¬ 
available as witnesses. 
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for the purpose of collective bargaining, or other mutual aid 
or protection, as guaranteed in Section 7 of the Act. 

2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 

(a) Offer to John Silveira, Sylvester Boff, William 
Thompson, Bilsborrow Ainsworth, and Manuel M. Simas 
immediate and full reinstatement to their former or sub¬ 
stantially equivalent positions without prejudice to their 
seniority or other rights and privileges; 

(b) Make wffiole John Silveira, Sylvester Boff, William 
Thompson, Bilsborrow Ainsworth, and Manuel M. Simas 
for any loss of pay they may have suffered by reason of the 
respondent’s discrimination against them, by payment to 
each of them of a sum of money equal to the amount he nor¬ 
mally would have earned as wages during the period from 
the date of his discharge to the date of the respondent’s 
offer of reinstatement, less his net earnings during such pe¬ 
riod; make whole Mary J. Harden for any loss of pay she 
may have suffered by reason of the respondent’s discrimina¬ 
tion against her, by payment to her of a sum of money equal 
to the amount she normally would have earned as wages 
from February 13, 1945, to October 22, 1945, less her net 
earnings during that period; and make whole Edmund B. 
Ellison for any loss of pay he may have suffered by reason 
of the respondent’s discrimination against him, by payment 
to him of a sum of money equal to the amount he normally 
would have earned as wages from February 15, 1945, to 
September 1,1945, less his net earnings during that period; 

(c) Post at its newspaper plants at New Bedford and 
Hyannis, Massachusetts, and at all branch offices which it 
maintains in its business, copies of the notice attached to 
>the Intermediate Report herein, marked “Appendix A.” 7 
Copies of said notice, to be furnished by the Regional Di¬ 
rector for the First Region, shall, after being duly signed 
by the respondent’s representative, be posted by the respon- 


7 Said notice, however, shall be, and it hereby is, amended by striking from 
the first paragraph thereof the words “Recommendations of a Trial Exami- 
iner," and substituting in lieu thereof the words “A Decision and Order." 
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dent immediately upon receipt thereof, and maintained by it 
for sixty (60) consecutive days thereafter, in conspicuous 
places, including all places where notices to employees are 
customarily posted. Reasonable steps shall be taken by the 
respondent to insure that said notices are not altered, de¬ 
faced, or covered by any other material; 

355 (d) Notify the Regional Director for the First Re¬ 

gion in writing, within ten (10) days from the date 
of this Order, what steps the respondent has taken to com¬ 
ply herewith. 

Signed at Washington, D. C., this 26 day of August 1946. 

PAUL M. HERZOG 
Chairman 

JOHN M. HOUSTON 
Member 

NATIONAL LABOR RELATIONS BOARD 

(seal) 

056 Gerald D. Reilly, dissenting: 

In my opinion this case should be remanded, for as the 

record now stands the Association possesses all the indicia 

of a company-dominated union. Inasmuch as the charging 

union concededlv is its successor, the Board has failed to 

establish a case for discrimination in violation of Subsec- 

• 

tion 8 (3), 8 since it would be absurd to assume that this sub¬ 
section was intended to prevent an employer from discour- 


8 Subsection 8 (3): (By discrimination in regard to hire or tenure of 
employment or any term or condition of employment to encourage or dis¬ 
courage memberhip in any labor organization: Provided, That nothing in 
this Act, or in the National Industrial Becovcry Act (U. S. C., Supp. VII, 
Title 15, secs. 701-712), as amended from time to time, or in any code or 
agreement approved or prescribed thereunder, or in any other statute of the 
United State, shall preclude an employer from making an agreement with a 
labor organization (not established, maintained, or assisted by any action de¬ 
fined in this Act as an unfair labor practice) to require, as a condition of 
employment, membership therein, if such labor organization is the repreenta- 
tive of the employees as provided in section 9 (a), in the appropriate collec¬ 
tive bargaining unit covered by such agreement when made.” 
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aging membership in organizations made illegal by the pre¬ 
ceding subsection. 9 

It has been the historic position of this Board that any 
inside organization of rank and file employees and super¬ 
visors, which has been formed by supervisory employees, 
is subject to disestablishment irrespective of whether the 
activities of the supervisors have been instigated or rati¬ 
fied by higher management. The evidence received by the 
Trial Examiner would seem to indicate that the Association 
falls into this category. 

In the first place, as my colleagues concede, the plan for 
having such an organization apparently originated with one 
of the respondent’s highest officials—one, Max Kramer, the 
business manager of this newspaper. Prior to his discharge, 
according to uncontradicted testimony of one of the wit¬ 
nesses produced by the Board, Kramer informed him that 
he had had applications for membership in the Association 
printed “for a long time.” Moreover, both this witness, 
John Silveira, an acknowledged supervisor, and Mary 
Harden, chief bookkeeper and secretary (her titles would 
seem to show that she was both a supervisory and confiden¬ 
tial employee), signed applications on the very day that 
Kramer’s employment was terminated. It may also be in¬ 
ferred that Kramer had already broached this plan to 
Cooper, the circulation manager and hence another high 
ranking supervisor, for a few days later Cooper and Kramer 
convened an organizational meeting of the Association at 
which both were elected officers. Although it is claimed that 
Cooper filed a telegram of resignation before this meeting 
began, 10 it is undisputed that the respondent did not know 

9 Subsection 8 (2): “To dominate or interfere with the formation or ad¬ 
ministration of any labor organization or contribute financial or other sup¬ 
port to it: Provided, That subject to rules and regulations made and pur- 
lished by the Board pursuant to section 6 (a), an employer shall not be pro¬ 
hibited from permitting employees to confer with him during working hours 
without loss of time or pay.” 

10 Although the Trial Examiner fixes the date of this meeting as occur¬ 
ring on February 1, there arc some references in the record to indicate that it 
took place on January 30, 2 days before Cooper had sent his telegram. 
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of this until later, nor was this fact announced to any 
557 of the subordinates who attended at Cooper’s re¬ 
request. The organization founded was the nucleus 
of the group to which .the charging union (the American 
Newspaper Guild, CIO) subsequently issued a charter, and 
although Kramer and Cooper were excluded from member¬ 
ship in the CIO, Silveira, a supervisor who was elected vice 
president at the Association meeting, became president of 
the Guild local, and Ellison, another branch manager, was 
active in both the Guild and the Association. Moreover, 
both Silveira and Ellison, the respective supervisors of the 
New Bedford and Hyannis news carriers, sought to en¬ 
list their subordinates for membership in the organiza¬ 
tion. 

The respondent contends that, when the Association at¬ 
tempted to file a petition under the Act in the Boston re¬ 
gional office, Howard Myers, Regional Director, discovered 
that the Union was company dominated and intimated as 
much to respondent’s counsel. In order to prove this con¬ 
tention, counsel for respondent sought to have the Trial Ex¬ 
aminer issue a subpena directing Dr. Myers to testify. Re¬ 
spondent’s brief states: “Dr. Myers . . . ascertained from 
Cooper that Cooper had been active in organizing these 
Associations before he resigned as respondent’s Circula¬ 
tion Director, whereupon Dr. Myers informed him that he 
could withdraw the two petitions for certification and desig¬ 
nation as bargaining representatives or the Regional Di¬ 
rector would dismiss them.” The foregoing “would have 
been testified to by Dr. Myers.” Since the subpoena was 
denied by the Trial Examiner, we must assume, on this 
state of the record, that this was true. As such testimonv 
would have shown conclusively that the Association was 
illegal, it seems to me that the Trial Examiner’s ruling was 
prejudicial error and that the case should be remanded. 11 

11 The same comment is applicable to the Trial Examiner’s ruling refusing 
to order counsel for the Board to produce certain papers relating to Cases 
l-R-2296, l-R-2310, and l-C-2512, together with all records concerning inter- 
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Since the issue of the bona tides of the Association and 
its successor were therefore raised in the course of the hear¬ 
ing by the respondent, it is difficult for me to follow the 
majority’s reasoning that this aspect of the matter 
558 does not go to the heart of the case. The fact that 
the respondent also sought to justify these discharges 
on other grounds—for example, incompetence and improper 
use of trust funds—lias no bearing on the merits, even 
though the facts do not support the respondent, until it is 
established that the employees in question held member¬ 
ship in an organization which the Act was meant to protect. 

Even though the majority reversed the rule of the Mary¬ 
land Drydoek case 12 an the Packard 13 and Jones & Laugh- 
lin 14 decisions, these eases have not been viewed as overrul¬ 
ing the doctrine that “inside” labor organizations formed 
by supervisors among the rank and file employees were il¬ 
legal. Indeed, the decision in the case of the Brown Com- 


viewa about representations made by Kramer or Cooper in connection there¬ 
with. _ 


The following is a brief description of what these cases consist of: 

(a) l-R-2296—A petition filed on February 6, 1945, by the Association 
seeking to represent the respondent’s employees in its circulation de¬ 
partment—petition was withdrawn on March 9, 1945; 

(b) l-R-2310—Petition filed by the Newspaper Carriers Association of 
Southeastern Massachusetts, seeking to represent all newspaper car¬ 
riers employed by the respondent—petition was withdrawn on March 
9, 1945; 

(c) l-C-2512—A charge filed by the Association on February 13, 1945, alleg¬ 
ing the respondent’s violations of Section 8 (1) and 8 (3)—charge 
was withdrawn on April 5, 1945. 

The Board’s attorney was also requested to produce all records relating to 
the Guild’s taking over the Association and the entry of the Guild in this 
proceeding, together with the petition and all correspondence with officials 
of the Guild in Case No. l-R-2351, filed by the Guild on March 8, 1945, seek¬ 
ing to represent employees in the respondent’s circulation department; that 
petition was withdrawn on April 5, 1945. 

Request was also made for files in reference to Case No. l-C-2517, respecting 
tho charge filed by Ellison on February 23, 1945, alleging the respondent’s 
violations of Sections 8 (1) and (3); this charge was withdrawn on April 
21, 1945. 

12 Matter of Maryland Drydoclc Company, 49 N. L. R. B. 733. 

13 Matter of Packard Motor Car Company, 61 N. L. R. B. 4. 

i t Matter of Jones 4' Laughlin Steel Corporation, Ycsta-Shannopin Coal Di- 
vijnon, 66 N. L. R. B. 386. 
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pany, 15 decided by my colleagues a few days before the 
Jones & Laughlin decision vras issued, would seem evidence 
to the contrary, for the organization disestablished in that 
instance had far less taint of supervisory activity than is 
the case with either the Association or its successor. 

Signed at Washington, D. C., this 26 day of August 1946. 

GERARD D. REILLY 
Member 

NATIONAL LABOR RELATIONS BOARD 

H 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

5 Stipulation 

Mr. Greene: It is hereby stipulated and agreed by 
and between E. Anthony & Sons, Inc., by its attorney, 
Elisha Hanson, and Robert E. Greene, attorney for 

6 the National Labor Relations Board, as follows: 

E. Anthony & Sons, Inc. is a Massachusetts corpo¬ 
ration engaged at New Bedford, Massachusetts, and Hy- 
annis, Massachusetts, in the publication, distribution and 
sale of the newspapers known as the New Bedford Stand¬ 
ard-Times and the Cape Code Standard-Times, respec¬ 
tively. 

In the course of such operations the company purchases 
raw materials for the use of both newspapers. For the 
calendar year 1944 its purchases of such materials were as 


follows and to the following values: 

Newsprint. $131,319.08 

all of which newsprint is purchased in the 
Dominion of Canada; 

Newspaper mats, to the value of. 1,470.00 

all of which are purchased in the state of 
Illinois; 


15 Matter of Brown Company, 65 N. L. R. B. 208. 
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Zinc to the value of. 1,074.71 

all of which is purchased within the com¬ 
monwealth of Massachusetts; 

Type metal to the value of. 871.98 

all of which is purchased within the state 
of Pennsylvania; 

Ink to the value of. 2,660.35 

all of which is purchased within the com¬ 
monwealth of Massachusetts. 


7 The net paid circulation of the daily edition of the 
said newspapers is 50,457; 

Total to service men, 1,379; 

Total out of state, including service men, 1,858. 

Only one Sunday paper is published, known as the New 
Bedford Sunday Standard-Times. It has a total cir¬ 
culation of 40,519, of which 1,467 copies are distributed 
outside of the commonwealth of Massachusetts, of which 
1,210 copies are circulated to service men. 

The amount of total advertising in January, 1945, was 
33,960 inches, of which 12.85 per cent was national adver¬ 
tising placed by advertisers outside the commonwealth of 
Massachusetts. 

The said newspapers have Associated Press, United 
Press and International News services. A rough estimate 
of the news that it prints from these sources is approxi¬ 
mately 40 per cent to 45 per cent. 

The company further stipulates that under the applicable 
decision of the Supreme Court of the United States it is 
subject to the jurisdiction of the National Labor Relations 
Board under the National Labor Relations Act. 

Do you so stipulate, Mr. Hanson ? 

Mr. Hanson: Yes. 

Mr. Greene: The Board so stipulates. 

• *•*••#•#* 

8 Charles E. Crissey, a witness called by and on 
behalf of the National Labor Relations Board, being 

first duly sworn, was examined and testified as follows: 
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Direct Examination 

• **#*##*** 

Q. Are you a member of the American Newspaper Guild? 

A. Iam. 

Q. Do you hold any official position in the American 
Newspaper Guild? A. I am an international representa¬ 
tive. 

Q. Are you fully acquainted with the constitution and / 
by-laws of the American Newspaper Guild? A. I believe 
so. 

Q. I show you a pamphlet and ask you if you know what 
it is [showing document which is later marked as Guild 
Exhibit 1] ? A. Yes. 

Mr. Isserman: I would like that marked as Guild Exhibit 
1 for identification. 

9 [Thereupon the document above referred to was 

marked as Guild Exhibit 1 for identification.] 

Q. [By Mr. Isserman] What is it? A. This is a manual 
containing, among other things the constitution and sug¬ 
gested by-laws of the American Newspaper Guild. 

Q. I ask you to look at Article 1, Sections 1 and 2, of 
the constitution contained in this pamphlet. Will you please 
read what is contained therein. A. Section 1 reads: 

“This body shall be known as the American News¬ 
paper Guild/’ 

Section 2 reads: 

“The purpose of the American Newspaper Guild 
shall be to advance the economic interests of its mem¬ 
bers, to guarantee, as far as it is able, constant honesty 
in the news, to raise the standards of journalism and 
ethics of the industry, to foster friendly co-operation 
with all other workers, and to promote industrial union¬ 
ism in the newspaper industry.’ 7 

Q. Are these two sections of Article 1 in effect now? 

A. They are. 

*•##*••*#* 
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10 [The document heretofore marked as Guild Ex¬ 
hibit No. 1 for identification was 'received in evi¬ 
dence.] 

Mr. Hanson: I have some questions I want to ask that 
go right to the heart of this complaint. 

Cross Examination 

Q. [By Mr. Hanson] Are you familiar with the complaint 
filed in this case? A. Yes. 

Q. Are you familiar with the charges filed by the Guild? 
A. That is right. 

Q. Did you sign those charges on behalf of the Guild? 
A. No, I did not. 

Q. You are familiar with them? A. That is correct. 

Q. Are you familiar with the background of this con¬ 
troversy? A. Yes. 

Q. Were you present at a meeting held on or about 
Sunday, February 18, in New Bedford? A. No; I was not 
present at that meeting. 

Q. You were not? A. No. 

11 Q. Are you familiar with what transpired at that 
meeting? A. I have heard what took place. 

Q. What have you heard? A. Of my own knowledge? 
Mr. Greene: I object, Mr. Examiner. 

Trial Examiner Gates. Off the record. 

[Discussion off the record.] 

On the record. 

Objection sustained. 

Q. [By Mr. Hanson] Since February 18, 1945, have you 
had any contacts with the Newspaper and Radio Workers 
Protective Association of Southeastern, Massachusetts? 
A. None whatever. 

Q. None whatever? A. That is right. 

Q. Do you know Mr. William H. Cooper? A. I do. 

Q. Is he a member of the American Newspaper Guild? 
A. He made application for membership, as I recall it, but 
was later found to be ineligible under the Guild constitution, 
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and his membership was never approved. He is not now a 
member. 

Q. Upon what ground was he found ineligible? A. He 
was found ineligible because he was not at the time he 
applied for membership a working newspaperman. 

12 Q. What was he doing, as you recall? A. I believe 
he was unemployed at that particular time. 

Q. I)o you know Mr. Max Kramer? A. T do. 

Q. Is he a member of the American Newspaper Guild? 
A. No. The circumstances with Mr. Kramer were almost 
identically those of Mr. Cooper. 

Q. Do you know when they applied for membership in 
the Guild? A. I believe their applications went in with 
those of approximately 35 or 40 others on the Sunday in 
February to which you referred. I was not at that meeting. 
I did, however, see the application cards. 

Q. Did you understand that to have been a joint meeting 
between this Radio and Newspaper Protective Association 
and the Guild? 

Mr. Greene: Objection. 

Mr. Isserman: I am objecting to the question on the 
ground that it calls for a conclusion. 

I think Mr. Hanson’s question should be addressed to 
whether or not the witness knows what kind of a meeting it 
was. 

Mr. Hanson: I will withdraw the question. 

Q. [By Mr. Hanson] Do you know what kind of 

13 a meeting that was? A. Not of my own knowledge. 
Again I will have to rely on hearsay. 

Q. As an officer of the Guild what have you heard from 
the Guild people who were there? 

Mr. Isserman: I object for the same reasons. There will 
be numerous witnesses on the stand who were present at 
that meeting and who will be available to testify as to what 
occurred. 

All that this witness can testifv to is what somebodv 

* % 

else has told him. 
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Mr. Gates: I would just as soon find out what this is all 
about. 

I will overrule the objection. 

A. The Guild members have informed me that the meet¬ 
ing consisted of two distinct gatherings, a meeting called 
about two o’clock on that Sunday afternoon of members of 
the Newspaper and Radio Workers Protective Association 
of Southeastern Massachusetts, held between two and 
possibly 3.30 o ’clock. 

I am informed that the Association at that session voted 
to disband and did so do. Then I understand that the same 
people who w*ere present at the meeting of the Association 
reconvened at about four o ’clock and heard a discussion of 
their problems by Guild officials, and thereafter voted to 
affiliate with the American Newspaper Guild, to 
14 apply for a charter and begin operation as a unit of 
the Guild. I think that covers it. 

Q. Do you remember whether there were any representa¬ 
tives of the American Newspaper Guild at the first of those 
two separate meetings to which you referred? A. That I 
do not know. I don’t know whether they got into New Bed¬ 
ford in time to sit in at the opening of the first session. 

Q. Do you know whether they were invited? A. I do 
not know that. 

Q. Do you know whether there were any officers of the 
Association or its business agent, Mr. Cooper, present at 
the second meeting? A. T think he was. I have no reason 
to suspect that he was not included. As I said, my belief is 
that he applied himself for membership in the Guild, I think 
with Mr. Kramer, that same day. 

Q. Mr. Cooper, if you recall, was former circulation 
manager of the New Bedford Standard-Times, was he not? 
A. I believe that is so. 

Q. And Mr. Kramer was his former business manager? 
A. I believe that is so. 

Q. Mr. Kramer had been discharged shortly before this 
meeting? A. Again you are going beyond my knowledge. 
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15 Q. From what you heard? A. What I heard. 

Q. And Mr. Cooper resigned shortly before? A. 

That is correct. 

Q. You would say from what you heard that this was not 
a joint meeting? A. Not in any sense. 

Mr. Isserman: What was the date of that meeting? 

Mr. Hanson: February 18. 

Q. [By Mr. Hanson] There was another organization 
here in Southeastern Massachusetts called the Newspaper 
Carrier Boys Association, or something like that. Did the 
members of that organization participate in that joint meet¬ 
ing on Sunday? 

Mr. Isserman: I object to that. The second organization 
had not been mentioned in the complaint or in the answer 
filed by this respondent and, therefore, any reference to 
it would be immaterial. 

Trial Examiner Gates: What do you say to that, Mr. 
Hanson ? 

Mr. Hanson: At this point it might be well if I made a 
statement. 

I assume that the Examiner is not familiar with the back¬ 
ground. 

It is the respondent’s position in respect of one of 

16 these groups mentioned in the complaint, that is, the 
Newspaper and Radio Workers Protective Associ¬ 
ation, that that Association was organized by the business 
manager and the circulation manager and certain subordi¬ 
nate executives of the respondent while they were in the 
employ of the respondent, without the respondent’s knowl¬ 
edge, but under the rules of the Board and the laws that 
have been determined by the courts, thereby subjecting the 
respondent to a violation of the law in helping to organize 
and set up and control the affairs of a labor union. 

Simultaneously with the organization of that group the 
same executives in the circulation department attempted 
to organize the newspaper carrier boys, who were inde¬ 
pendent contractors, and formed an auxiliary organization 
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to be attached to this Newspaper and Radio Workers Pro¬ 
tective Association, with the same business agent, the same 
officers, and so forth and so on, with the same type of appli¬ 
cation for membership and what have you. 

It is the respondent’s position that on February 18, ac¬ 
cording to the information which comes to this respondent, 
there was a joint meeting held between representatives of 
the Guild and the representatives of these two organizations, 
at which, after some discussion, they voted to have the Guild 
take it over. 

On February 18 the Guild stepped in and took up 
17 this organization that had been set up by these ex¬ 
ecutives, re-elected the same officers and from that 
time on proceeded to conduct the operations or whatever 
it was. 

I think anything that has to do with the background as to 
the organization of either one of those groups by executives 
of this newspaper or as to the taking over of either one or 
both of these organizations by the Guild goes right to the 
heart of this complaint' that the Newspaper and Radio 
Workers Protective Association was a bona fide labor 
organization and goes right to the heart of one of the series 
of charges against us, that we discharged people because 
they joined it. 

I do not think there is any charge to be filed against any¬ 
body here because of Guild activities or because of their 
joining the Guild. 

Trial Examiner Gates: Off the record. 

[Discussion off the record.] 

On the record. 

Mr. Isserman: To say the least, this theory which Mr. 
Hanson is attempting to expound is fantastic. 

The American Newspaper Guild has been recognized and 
known to be a labor organization, organizing the non¬ 
mechanical employees of the newspaper industry for the 
past twelve years. 
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This is not the first time my appearance has been entered 
on behalf of the Guild. I have opposed Mr. Hanson 

18 on a number of occasions. This is the first time he 
has challenged the Guild as being a labor organ¬ 
ization. 

He comes along here and he wants to build up a bugaboo. 
He says that these people who joined the Guild were pre¬ 
viously members of a company-dominated union. I think 
Mr. Greene will accept that challenge and prove the con¬ 
trary, as I know that the fact was that not only was it not 
a company-dominated union but actually that people were 
discharged because they joined the union; people were dis¬ 
charged to get them out of that particular union. 

Trial Examiner Gates: It seems to me that Mr. Hanson’s 
theory would go a long way toward disproving paragraph 8 
of this complaint. 

Mr. Greene: It seems to me that Mr. Hanson admits that 
the discharge of these employees was brought about for 
their union activity or their concerned activity. 

Trial Examiner Gates: The particular question has to 
do with the carriers. I would like to know whether the 
carriers are involved. 

Mr. Greene: None of the 8 (3)s in paragraph 5 are 
carriers. 

Trial Examiner Gates: Are any of the acts alleged in 
paragraph 8 connected with the carriers? 

Mr. Hanson: Take a look at 8 (e). 

Mr. Greene: Subparagraph 8 (e) pertains not only 

19 to the carriers but also to the members of the circula¬ 
tion department, and some of the other subpara¬ 
graphs of 8 apply to both carriers and members of the 
circulation department. 

Mr. Isserman: The Trial Examiner is familiar with the 
act that carriers are not little merchants but are actuallv 
employees. 

Trial Examiner Gates: Are the carriers going to be 
involved in any further testimony in this case? 

Mr. Hanson: Yes. 
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Mr. Isserman: We see no relevancy to the admission of 
any testimony with respect to the carriers. The Guild did 
not organize them, and they are not part of this case. 

Mr. Greene: Except in bringing in the history of the 
formation of this independent organization, I do not believe 
the carriers will enter into the testimony. 

The actual fact is substantially as Mr. Hanson stated it, 
that as an affiliate or branch of the independent, the carriers 
were organized, and I think the intent was that they should 
be set up as a separate division of the union. 

In going into the history of the formation of this inde¬ 
pendent it wdll be necessary to mention the carriers. 

Mr. Isserman: Since Mr. Hanson has advanced a theory 
that I think cannot be sustained, I think there ought to be 
some reply by me on that particular question. 

It is the Guild’s contention that we have a right 
20 to solicit membership even amongst the members of 
a company-dominated union, and if we did so, then 
the mantle of the company-dominated union does not fall on 
the shoulders of the Guild. 

The Guild maintains—and evidence will be offered here 
—that there was a meeting of this independent labor organ¬ 
ization. We are not admitting that it was not a labor organ¬ 
ization. As a matter of fact, it was. We say that after that 
meeting it was dissolved and adjourned and then the Guild 
stepped in and obtained membership applications signed 
by individuals w T ho attended a meeting which was addressed 
by the executive vice-president and other officers of the 
Guild. 

Not by the farthest stretch of imagination can the Guild 
be charged with being a company-dominated union, even if 
the New paper and Radio Workers Protective Association 
was a company-dominated union. 

I cannot prevent Mr. Hanson exploring it, but it is only 
his theory. 

Mr. Greene: The basis of the theory that it is a company- 
dominated organization comes with peculiar grace from 
Mr. Hanson’s lips. 


78 


Here is Mr. Hanson saying: “We dominated that union. 
Therefore, we could not be guilty of discharging its mem¬ 
bers for union activity.” 

Trial Examiner Gate: The objection is overruled. 

21 The witness may answer the particular question. 

I do not see much point, however, in pursuing the 
line on the basis of what has been said already. 

The Witness: May I hear the question again ? 

[The question was read as above recorded.] 

A. Not to my knowledge. 

• •*•••••*« 

John Silveira, a witness called by and on behalf of the 
National Labor Relations Board, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

* • * ■ # * • • • • * 

Q. Were you at one time employed by E. Anthony & 
Sons? A. Yes. 

Q. During what periods, beginning and ending, if 

22 you can tell us? A. I think I first started working 
there in 1930 or 1931. 

Q. When did your employment with them terminate? 
A. I left there in the last week of November and went out 
to Arizona. 

Q. November of what year? A. Of the past year, 1944. 
Q. You worked there continuously except for that? A. 
During that period I left them once. 

Q. When was that? A. I don’t remember just when it 
was. 

Q. How were you first employed? What was your first 
job? A. Branch manager. 

Q. How long were you a branch manager? A. In all, 
roughly, I would say about six years. 

Q. Then what did you become? A. I became city circula¬ 
tion manager. 
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Q. Did you occupy that position up until your termina¬ 
tion in 1945? A. Yes. 

Q. When were you terminated, if you know? A. In the 
early part of February, I believe. 

Q. Refreshing your recollections, was it February 13? 
Will this calendar assist you? A. More or less. 

Q. Are we agreed that the date of termination was 

23 February 13, 1945 ? A. It was a Tuesday. 

Q. Were you present here when Mr. Crissey testi¬ 
fied? A. Yes. 

Q. When he testified about the Newspaper and Radio 
Workers Protective Association of Southeastern Massachu¬ 
setts? A. Yes. 

Q. At some time did that organization come to your 
attention? A. Yes. 

Q. When did you first hear of that ? A. It was the latter 
part of January. 

Q. This is in 1945? A. 1945. 

Q. How did it come to your attention ? A. T believe it 
was Mary Harden, who was Mr. Cooper’s secretary. She 
talked to me about joining the union. That was something 
that had been going on for quite a while. 

Q. When did you first hear mention of a union in your 
capacity as an employee of E. Anthony & Sons ? A. I heard 
it two or three times previously in the years that I worked 
there. 

Q. W 7 hen did you first hear of this desire for a union? 
A. From Miss Harden. 

24 Q. Was that in the latter part of January? A. The 
last part of January. 

Q. What did Miss Harden say? A. I don’t know the 
exact words but it was to the effect that we ought to join a 
union to keep our jobs secure and get better wages. I can’t 
say the exact words. 

Q. Did she say what made her think that? A. Yes; she 
said the dissatisfaction of the employees, and then Mr. 
Kramer got fired at the time, and what security had we if a 
higher-up could get fired? 
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Q. That is the Mr. Kramer who was business manager? 
A. Yes. 

Q. Did you and Miss Harden do something about it? 
A. I was in favor of it—I was in favor of joining a union. 
Through a roundabout way—how, I do not know now— 
somebody told me Mr. Kramer wanted to see me. 

Q. The next you heard, Mr. Kramer wanted to see you? 
A. I saw Mr. Kramer. 

Q. Mr. Kramer was no longer employed by the Standard- 
Times? A. Mr. Kramer was no longer employed by the 
Standard-Times. I met Mr. Kramer and he told me he 
wanted us to form an independent union amongst ourselves 
and he had cards already printed with this Protective As¬ 
sociation. I don’t know just what the name was. 

Q. Was that the substance of your conversation 
2f> with Mr. Kramer? A. Yes. He wanted to know if I 
was in favor and would the others follow, and I said 
I was in favor and I am sure everybody else felt the same 
thing. 

Q. What was the next you heard? A. That was about all 
with Mr. Kramer. I think the next thing was when Miss 
Harden gave me those slips. 

Q. What do you mean by those slips? A. The applica¬ 
tion for membership in the union. 

Q. Did you sign one of those slips? A. I signed one. 

Q. Is that one of the slips [referring to paper later 
marked as Board’s Exhibit 2]? A. Yes. 

Mr. Greene: Will the reporter mark this as Board’s Ex¬ 
hibit 2 for identification. 

[Thereupon the document above referred to was marked 
as Board’s Exhibit No. 2 for identification.] 

Q. [By Mr. Greene] I show you what has been marked as 
Board’s Exhibit 2 and ask you if that is the slip which you 
signed ? A. This is my writing, yes, sir. 

Q. I notice it bears the date January 27, 1945? A. Yes, 
sir. 

Q; Does that refresh your recollection as to when 
26 this conversation occurred and when Miss Harden 
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gave you the slip? A. I would say I probably met Mr. 
Kramer the day previous to this. 

Q. That would be the 26th of January? A. I wouldn’t 
swear to the 26th, but I think it was the previous day. 

Q. Right in that vicinity? A. Right in that vicinity, 
within a day or two previous to this, because he said he 
would send for the slips. 

#•####*### 

[The document heretofore marked as Board’s Exhibit 
No. 2 for identification was received in evidence.] 

Q. [By Mr. Greene] You say that Mary Harden gave you 
these slips. Did she give you more than one? A. Yes. 

Q. What were the others for? What did you do with the 
others ? A. For the branch manager and district managers 
and other employees of the circulation department who I 
was to approach to fill out applications for member¬ 
ship. 

27 Q. Did you approach some of them? A. Yes, sir. 
Q. Did some sign cards at your request? A. All 

that I approached signed. 

Q. How many would you say that you approached? 
A. Fifteen, roughly. 

Q. Up to this time had there been any meeting or formal 
organization of this proposed Newspaper and Radio Work¬ 
ers Protective Association? A. Up to that time, no. We 
talked among ourselves but there was no meeting. 

Q. You talked with the other employees and they talked 
with you? A. Yes. 

Q. Did there come a time when you had a meeting of 
the applicants or proposed members? A. Yes. 

Q. When was that meeting held? There is a calendar, if 
it will refresh your recollection. A. It was, I think, within 
the last two days of January, 1945. 

Q. Do you mean the 30th or 31st? A. Within those two 
days. 

Q. Where was it held? A. Cornell Hall. 

28 Q. Is that in the city of New Bedford? A. Yes, 
sir. 
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Q. How was this meeting publicized to the employees? 
Did you get out a pamphlet? A. Word of mouth. 

Q. You passed the word? A. I told someone and that 
other person told another that there would be a meeting 
held in that hall. 

Q. Did you attend that meeting? A. Yes, sir. 

Q. When w’as that? A. In the evening. 

Q. At what time ? A. 7—between 7.00 and 8.00. 

Q. Prior to this meeting of the 30th or 31st did you have 
any talk with any of your superiors at the Standard-Times 
as to the formation of this new union movement that was 
springing up? A. Mr. Cooper. 

Q. You had a conversation with Mr. Cooper? A. Yes. 

Q. How did that come about? A. Either I just walked 
in the office—I believe I walked in the office and told him we 
were going to get into a union. 

29 Q. What did Mr. Cooper say? A. “Go ahead.’’ 

Q. This meeting with Mr. Cooper was at your in¬ 
stance rather than his? A. He didn’t come to see me. 

* 

Q. You went to see him? A. Yes, sir. 

Q. Is that the substance of your conversation with him at 
that time? A. That was what it was about, that I would 
sign for the union and we wanted a union, and Mr. Cooper 
said, “Go ahead”, he was with us. 

Q. To return to this meeting of the 30th or 31st, when¬ 
ever it may be, who was there besides yourself? A. I think 
it was 75 per cent of the circulation department. 

Q. What would that be, in numbers? A. Roughly, there 
must have been at least 30 people there. 

Q. Was Mr. Max Kramer there? A. Yes, sir. 

Q. Was Miss Mary Harden there? A. Yes, sir. 

Q. Was Edmund Ellison, sometimes known as Pete 
Ellison, there? A. Yes. 

Q. Do you know William Thompson? A. I know 
him. 

30 Q. Was William Thompson there? A. I don’t re¬ 
member whether he was there. 
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Q. Was Bilsborrow Ainsworth there? A. Yes. 

Q. Was Manuel Simas there? A. I believe he was there. 

Q. You know him? A. I know him. 

Q. Was Sylvester BofF there? A. I don’t know him. 

Q. Was Mr. Cooper there? A. Yes, sir. 

Q. What did you do at that meeting? A. Well, it was 
a gathering of the people who were interested in forming a 
union, and the purpose was to talk about what we wanted 
to do and about applying to the company for a wage in¬ 
crease and better working conditions, and they decided to 
elect officers. 

Q. Did you elect officers? A. Yes, sir. 

Q. Who were the officers elected? A. They elected my¬ 
self as vice-president: Mr. Kramer as president and Mary 
Harden as secretary or treasurer, I think both. 

31 Q. Was she secretary and treasurer? A. Yes, 
and Mr. Cooper as business manager. Then they 
elected trustees. T know one was Mr. Lamoth; another was 
Richard Chase. I don’t remember who the rest were. One 
was Joseph Cambra. 

Q. You say that you elected Mr. Cooper as business 
agent? A. Business agent. 

Q. Did you adopt a constitution and by-laws for this 
organization? A. I don’t believe we formed any by-laws 
or constitution. We were going to try to get a charter. I 
really don’t know even now anything about union or 
charters or anything. That was the first union I ever joined, 
so 1 really don’t know what the by-laws would be or what 
the things would be in regard to them. 

Q. What was the purpose, as stated at that meeting, of 
your banding together? A. It was to elect officers and to 
send a request or statement to the employer as to what we 
wanted, that we were a union and the demand or whatever 
it was that we wanted. 

Q. To make demands upon the employer as to wages? 
A. That is right, sir. 

Q. Was there anything else that happened at that meet¬ 
ing, in substance, that you have not told us about? Is that 
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substantially all that happened ? A. We finished that and 
disbanded for the evening. 

32 Q. Were you with Mr. Cooper after that meeting? 
A. I don’t remember. 

Q. Do you know that Mr. Cooper is no longer employed 
by the company? A. Yes. 

Q. Do you know when he left its employ? A. Yes, I be¬ 
lieve he left it on a Wednesday or, rather, he sent a telegram 
on Wednesday night, either to the business manager or to 
the publisher, that he was resigning as circulation manager. 

Q. What Wednesday night was that, do you know? A. 
It was after a meeting. 

Q. Was it after the same meeting that you have already 
told us about? A. I don’t remember whether it was the 
first or the second meeting, but it was after a meeting. 

Q. You are not sure whether it was after the first meet¬ 
ing? A. That is right. 

Q. Do you know when Mr. Cooper quit? A. It was the 
Wednesday night. 

Q. Was it the first Wednesday in February or the second 
Wednesday, or was it in February? A. I think he resigned 
the first of the month of February. That is a Thurs¬ 
day. 

33 Mr. Hanson: I want to put in a copy of the tele¬ 
gram where he resigned and everything else. Put it 

in, if you will? 

[Thereupon the document above referred to was marked 
as Board’s Exhibit No. 3 for identification.] 

Mr. Greene: I take it we can agree that Board’s Exhibit 
3 is a copy of a telegram received by the company, notifying 
it of Mr. Cooper’s resignation. 

Mr. Hanson: Yes, provided we can also agree it was not 
received by the company until the next day. The offices were 
closed that evening. 

That is a true copy of a telegram that we received. It 
appeared to have been sent at 6.58 and is marked 7.25. 

Mr. Isserman: Sent February 1 at 6.58 p.m. and received 
at 7.25? 
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Mr. Hanson: That is delivered. 

Mr. Greene: I offer Board’s Exhibit 3 in evidence. 

Trial Examiner Gates: Admitted. 

[The document heretofore marked as Board’s Exhibit 
No. 3 for identification was received in evidence.] 

Q. [By Mr. Greene] Assuming that this meeting was on 
the 30th or 31st, as evidenced by the telegram here that 
Mr. Cooper resigned on February 1, when was the next 
meeting of this independent association ? A. T don't know 
just what you mean. 

34 Q. Did anyone speak to you about it at the news¬ 
paper? A. The following morning— 

Q. The morning following what? A. The morning fol¬ 
lowing Mr. Cooper sending the telegram, Mr. Mahoney 
called me to his office. 

Q. How did you know that Mr. Cooper sent the telegram? 
A. I was there with him. 

Q. The day following the sending of the telegram what 
happened? A. Mr. Mahoney called me to his office. 

Q. Who is Mr. Mahoney? A. The Business Manager. 

Q. Is that Nicholas Mahoney? A. Yes, sir. 

Q. Was he Mr. Kramer’s successor? A. Yes, Mr. 
Kramer used to be business manager. 

Trial Examiner Gates: I think it would be well to have 
it clear on the record what he was business manager of. The 
term is also used here in connection with the Association. 

Q. [By Mr. Greene] Of what was Mr. Kramer business 
manager while he was employed by the company? A. At 
that time Mr. Kramer was not the business manager. 

Q. When he was employed by the company what was he? 
A. Business manager of the Standard-Times. 

35 What is Mr. Mahoney’s position? A. T believe he 
was advertising manager at the time Mr. Kramer 

was business manager. 

Q. After Mr. Kramer left what became of Mr. Mahoney? 
A. Mr. Kramer got the business—Mr. Kramer got the gen¬ 
eral manager’s office and Mr. Mahoney became business 
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manager. Mr. Kramer became general manager of every¬ 
thing and his title was general manager, and Mr. Mahoney 
became business manager. 

Q. Of the Standard-Times? A. Of the Standard-Times. 

Q. You say that Mr. Mahoney called you to his office the 
day after Mr. Cooper’s telegram of resignation was sent? 
A. Yes. 

Q. What happened that morning? A. He showed me 
the telegram and I told him T knew. 

Q. By “the telegram” you mean Board’s Exhibit 3? 
A. The telegram of Mr. Cooper resigning. He handed it to 
me and I said I knew about it. He didn’t ask me any further 
questions about the telegram, but he asked what it was all 
about, and I told him that I was in no position to tell him. 

We had word that he knew something was going on, and 
I said, “I am sorry I can’t tell you.” I said, “You are 
going to know in due time.” 

He said that I was making a mistake, that I should 
look out for myself and not think about others. I 
36 told him I was still sorry I couldn’t say anything. 

I didn’t tell him it was a union or anything. I didn’t 
say anything to him I didn’t think I should. 

Q. What time was this meeting with Mr. Mahoney? 
A. About 8.30 in the morning. 

Q. Have you told us all that transpired at that meeting? 
A. He told me he would have to go down there and take 
Mr. Cooper’s job, and he was an advertising manager and 
didn’t know too much about circulation and he hoped he 
could count on me for support. I said he could. 

I did tell him that whatever it was I didn’t believe it was 
anything wrong—whatever I was in I didn’t believe it was 
anything wrong. He didn’t mention the word “union” at 
that time. 

Q. At that meeting there was no mention of the word 
“union”? A. No. 

Q. Did you have a later meeting with Mr. Mahoney? 
A. After I got fired I had two or three meetings with Mr. 
Mahoney. 
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Q. I mean before you got fired ? A. About a day or two 
later Mr. Mahoney called me into his office and asked me 
about a so-called “kitty’’ that had been in operation, and 
I told him that it was a way of paying our dead balances 
that would be created by carriers who left their routes 
and didn’t pay their bill up, that when we put 

37 a carrier on a route the first week the district man¬ 
ager would pay the carrier to deliver the route that 

week, and if the route was a good route and paid $5, from 
that he would probably give him $3.50 or whatever he saw 
fit. The rest he would pay over to me and I would use that 
to pay off dead balances that had been created. 

Q. What do you mean by dead balances ? A. When a boy 
left his route and didn’t pay his bill in full. 

Q. Didn’t pay his bill to whom? A. To the district 
manager. 

Q. To the newspaper ? A. Tf he didn’t pay his bill in full 
and left a balance of a few dollars, there was no way to get 
it unless we brought action against the parents, and the 
company never did that, to my knowledge. 

Q. You had been city circulation manager for how many 
years ? A. I think I was there a good three years. 

Q. And you were a district manager before that? A. Yes, 
sir. 

Q. During the period that you were district manager and 
while you were a circulation manager, had there been a 
kitty arrangement? A. Yes, sir. 

38 Q. During all of that period? A. Not all the 
time. I don’t know just how we.phrased it. 

We would find ourselves—the department would find 
itself with a few dead balances, and the kitty would be 
created again to clean off the balances and start the kitty. 

Q. You always ran the kitty when it was necessary? 
A. I don’t believe the kitty had been run previous to this 
time for three years, previous to the time I was taking care 
of it. 
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Q. When did you start it? A. I might have started it— 
1 don’t know when I started. I had been city circulation 
manager for quite a while before I started the kitty. 

Q. Who was your superior? A. Mr. Cooper. 

Q. Did Mr. Cooper tell about this kitty arrangement? 
A. Yes, sir. 

Q. How did he know about it ? A. I told him. I went in 
and suggested. First, T checked with the bookkeeper to see 
how the circulation records were, because I was trying to 
make a name for myself as far as balances. I was trying to 
get the money by Saturday night without balances, and I 
found I had dead balances and the bookkeeper gave me a 
list. 

One bookkeeper gave me a list of the stores and one 
39 gave me a list of the carriers. I went in and told 
Mr. Cooper that we had a lot of dead balances and 
I suggested that we start the kitty to clean up the dead 
balances, and he told me to go ahead. 

Q. That was the last time the kitty was started before 
you were discharged? A. I started the kitty then. 

Q. When you were a district manager did you have a 
kitty? A. There was once when there was a kitty when I 
was a district manager. 

Q. Who was the circulation manager at that time? A. 
Mr. Cooper. 

Q. Who was the city circulation manager? A. Bill De- 
Ben. 

Q. What did Mr. Mahoney have to say about this kitty on 
the day he called you in ? A. He asked me if it didn’t look 
irregular. I told him that I didn’t think so because the 
carrier was paid to deliver the route by the district manager 
and the money had been turned into the office; either it was 
paid for dead balances or I paid it for broken windows; I 
used every cent of the money to the interests of the com¬ 
pany. 

Q. As I understand it, the cash in the kitty was amassed 
by putting in the kitty the difference between the commas- 
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sion rate on the newspaper and what was paid to the 

40 carrier during his first week? A. That is right. 

Q. A flat sum being paid to the carrier during the 
first week? A. That is right. 

Q. You say that system had been going on, to your knowl¬ 
edge, for a number of years? A. It had gone on before 
when I was a branch manager, but I don’t think I ran it 
longer than a year or a year and a half while 1 was city 
superintendent. 

Q. Was there just one kitty for the circulation depart¬ 
ment or were there several? A. I had one, and I believe 
Mr. Ellison had run one down on the Cape, to take care of 
the same situation down on the Cape. 

Q. There were subsidiary kitties? A. No. The district 
managers would turn everything in to me. No one else in 
the city kept anything. 

Q. "When would you place this meeting with Mr. Ma¬ 
honey? A. On the kitty? 

Q. Yes. A. I think it was one or two days after the first 
talk I had with him. 

Q. Which you say was the day after the telegram was 
sent or the day that the telegram from Mr. Cooper 

41 was received? A. Right. 

Q. WTiich I presume would place it around Febru¬ 
ary 3? A. I wouldn’t swear to it but I would say within 
a dav or two after it. 

Q. Was any change made in your duties about this time? 
A. Up to the time that he spoke to me of the kitty—I believe 
Mr. Kelleher was already back in the Standard-Times when 
Mr. Mahoney asked about the kitty. 

Q. When did Mr. Kelleher come back? A. I think the 
first part of the following week. 

Q. What job did he take? A. He was introduced by Mr. 
Mahoney, “Mr. Kelleher is now in full charge of the circula¬ 
tion department and you will take further orders from 
him.” 

Q. Would you say that he took Mr. Cooper’s job? A. I 
would say he didn’t have the title but he was going to do the 
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work. Mr. Mahoney said he was in full charge of the depart¬ 
ment. He took the keys away from me. I had a garage key, 
a gasoline pump key and an office key. Mr. Mahoney asked 
for the keys and gave the keys to Mr. Kelleher. 

Q. When was this? A. I would say that would be about 
the 5th. 

Q. Can you place it in that week? A. No, sir. I believe 
Mr. Kelleher came in on the following Monday. 

42 Q. Which would be the 5th? A. I believe so. 
Q. You say he took all your keys away from you? 

A. Yes. 

Q. What did you do during the balance of the time you 
were employed by the company until your discharge about 
February 13? A. I didn’t have a thing to do. 

Q. Did you come to the office each day? A. I would 
come to the office and the men would report to me as they 
did previous to the forming of the union and I would take 
the manager’s report from them, but they couldn’t leave 
the place without seeing Mr. Kelleher. I couldn’t tell them 
what to do that day because Mr. Kelleher followed after me 
and instructed them what to do that day. I had enough work 
up to 10 o’clock in the morning. From there on I didn’t 
have a thing to do. 

Q. How long did that condition continue? A. It lasted 
a good week. 

Q. Up until the date of your discharge? A. Up until 
the day I was discharged. 

Mr. Greene: I think we have agreed that the discharge 
was on February 13? 

Mr. Hanson: Yes. 

Q. What was given you at the time of your dis- 

43 charge, or were you just told that you were dis¬ 
charged? A. After that discussion Mr. Mahoney 

never spoke to me about the kitty or the union or anything. 

Q. Did he ever speak to you about the union before? 
A. No, sir. 

Q. Did anyone ever speak to you about the union before 
that? A. No, sir. 
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Q. Mr. Kelleher did not? A. Mr. Kelleher never spoke 
about the union. Mr. Mahoney never spoke about the union. 

Q. Did anybody ever ask you if you had signed a union 
card? A. You mean a higher-up? 

Q. Anyone above yourself? A. No, sir. 

Q. Did anyone ever ask you why you wanted to join a 
union? A. At the first meeting with Mr. Mahoney on the 
day after Mr. Cooper sent the telegram, at that time Mr. 
Mahoney told me that I should look out for myself and 
not think about anybody else. 

Q. Was there any mention of the union? A. No; there 
wasn’t anything about the union. He didn’t mention the 
word “union”—I ain’t positive—he said something in 
regard to I had a good job and for me not to make 
44 any mistakes, that I had a good position and I ought 
to stick to it. 

At that time—I remember now—he asked me why was I 
dissatisfied, and I said I was dissatisfied due to the fact 
that Mr. Kelleher came in and got the assistant circulation 
manager’s job; I was doing the work and he had the title 
and he was getting the money. 

Q. This was not on the same day? A. This was the first 
day. 

Q. The very day Mr. Kelleher came in ? A. Yes. 

Q. Before that had you indicated to the company that you 
were dissatisfied? A. T might have told Mr. Cooper that I 
believed T was entitled to the assistant circulation man¬ 
ager’s job, because previous to Mr. Kelleher coming there 
I used to assist Mr. Cooper on almost everything and I 
thought I could do the job. I thought I was entitled to it. 
But he said he was sorry, that the company was hiring 
somebody from out of town. I didn’t feel good about it be¬ 
cause I thought I was entitled. Whose fault it was I did not 
know, why I didn’t get the job. 

Q. Was there any discussion of dissatisfaction between 
you and Mr. Cooper or any other higher-up? A. Mr. 
Cooper knew I was dissatisfied on that point, and Mr. 
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Kelleher coming in and taking over the job did as 

45 far as showing dissatisfaction. 

Q. Do you know what indicated to Mr. Mahoney 
that day that you were dissatisfied, when he called you in 
to the office and asked you what you were dissatisfied about? 
A. I told him about Mr. Kelleher. 

Q. You had never indicated before that you were dis¬ 
satisfied? A. I never talked with Mr. Mahoney previous to 
that. 

Trial Examiner Gates: We will take a short recess. 
[Recess for 10 minutes.] 

Mr. Greene: I ask that the stenographer mark this letter 
of February 13, 1945, from Mr. Mahoney to Mr. Silveira, 
as the Board’s exhibit next in order, for identification. 

[Thereupon the document above referred to was marked 
as Board’s Exhibit 4 for identification.] 

Q. [By Mr. Greene] At the time you were told that you 
were discharged, did you tell us who told you about it? 
A. No, I didn’t. 

Q. Who told you? Q. Mr. Mahoney handed me an en¬ 
velope. I opened it in front of him and it said that I was 
discharged. The reason for the discharge was that I said I 
had used a kitty, used the kitty money to pay for broken 
windows and that that was not true. 

Q. I show you Board’s Exhibit 4 for identification 

46 and ask you if that is a copy of the communication 
handed to you by Mr. Hahonev? A. This is the copy 

of my discharge. 

Q. This is a copy of the letter that was handed to you by 
Mr. Mahoney? A. Yes. 

Mr. Greene: That has been provided me through the kind¬ 
ness of company’s counsel. The original has been misplaced. 
I offer that as Board’s Exhibit 4. 

Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 



93 


[The document heretofore marked as Board’s Exhibit 
No. 4 for identification was received in evidence.] 

The Witness: Could I say something on that? 

Q. [By Mr. Greene] Go ahead. A. It says here, “Not 
only has this been without the knowledge or consent of the 
company but no accounting has ever been made by you as to 
the moneys derived from this 4 shakedown ’ of the carriers. ’ ’ 

That is in regard to the kitty money that I had been col¬ 
lecting through the branch managers from new carriers, 
which I said was for the kitty. Not only has this been with 
the knowledge and consent of the company—Mr. Cooper 
w T as my superior; I was working for Mr. Cooper- 

47 Mr. Cooper knew I was collecting that money. Mr. 
Cooper knew I was paying for dead balances and 

Mr. Cooper knew that I paid for broken windows. Yet it 
was said that there was no knowledge or consent of the 
company. 

Q. You say these operations of yours had been going 
on for some time? A. That had gone on before T was a 
district manager. 

Q. Subsequent to your discharge did you have any con¬ 
ference with Mr. Mahoney on the subject of your discharge, 
namely, the kitty? A. He talked about the kitty but he 
didn’t say anything about the discharge. 

Q. After your discharge? A. After the discharge, yes, 
I received notice that Mr. Mahoney would like to speak to 
me. 

Q. How did you get that notice? A. Mr. Vieira told me 
that Mr. Mahoney would like to speak to me, and the reason 
why was that Mr. Mahoney was trying to get all his men to 
work for the company. 

Q. That is what Mr. Mahoney told you? A. No. Mr. 
Vieira told me—and that he was asking the different men 
if there was anything on their mind, and Mr. Vieira said yes, 
that I had been fired for the kitty and why don’t all the 
rest of the branch managers get fired for the kitty? 

48 Mr. Mahoney said they were working under my 
orders so, therefore, they had to do it. 
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Mr. Vieira said, “John Silveira was working under Mr. 
Cooper’s orders. If he was fired, why shouldn’t we be 
fired?” 

So Mr. Mahoney told Mr. Vieira that he might have 
made a mistake and he would like to see me. That is Mr. 
Vieira’s words to me. 

Q. Did you see Mr. Mahoney? A. I called Mr. Mahoney 
and Mr. Mahoney says to come down. 

I came down to the office of the Standard-Times, which 
used to be Mr. Kramer’s office, on Pleasant Street, and I 
don’t know how the conversation started. 

I told Mr. Mahoney that I knew it was his job to break 
up the union. Those are my words. And that he had to 
fire me, but he could have picked on any other reason in the 
world but the kitty, so I could have a clear record of my 
honesty. I thought that, and I still today. 

I said, “You hit me below the belt when you fired me for 
the kitty, when I turned all that money in to the company 
and I can get proof of it.” I said, “I can get a record of 
the broken windows I paid for; I can get receipts.” 

We discussed it pro and con and I explained to him just 
what the job was. So he said he would like to see me again 
and I told him I would meet him any time and I would 
bring some proof with me. 

49 We met again and at that time I brought in to 
Mr. Mahoney some receipts that I received from the 
New England Plate Glass Company as to broken windows 
that I had paid for and they would be charged to me in the 
name of the branch address of the branch, the size of the 
windows and the amount of the windows. They were all the 
receipts that I could give. Mr. Mahoney did not even look 
at them. There was not a question in his mind about my 
honesty. 

Q. Did he say that? A. Yes, sir. 

Q. What else was said, if anything? A. He wanted me 
to break away from the gang. 

Q. Did he tell you that? A. To break away from the 
group that I was connected with, the union. 
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Q. Did he say that? A. Yes; he wanted me to break¬ 
away from them and I said I couldn’t do it. 

He said I had a lot of friends in the department working. 
I said I also had friends on the outside that had been dis¬ 
charged, and I said, “Mr. Cooper has treated me very good, 
and others were my friends, and I can’t. ’ ’ 

Q. Your discharge was February 13. When was it after 
your discharge that this conference with Mr. Ma- 

50 honey took place? A. Probably five days after, or 
six days after. 

Q. Would you say within a week or ten days? A. With¬ 
in a week or ten days, yes. 

We discussed more about that and about my breaking 
away. I told him I had to stick; I started with them and I 
was sticking with them. 

We had another appointment, and between that appoint¬ 
ment and the next one I resigned from the Guild and every¬ 
thing. I told, I think, a man from the Guild, and I said in 
front of everybody that I was getting out and I was going 
out to look for a job and I wanted to get my name clear. I 
told the man from the War Labor Board that I couldn’t 
wait a year or so to clear my name and I was having dis¬ 
cussions with Mr. Mahoney which I hoped would end in 
clearing my name and I could go out and get myself a job 
and I didn’t want to get back in the Standard-Times again. 

Then I saw Mr. Mahoney again. 

Q. This is the third meeting after you were discharged? 
A. Yes. Then I told Mr. Mahoney that I washed my hands 
of everything and I was going out to get a job and I wanted 
to clear my name on the kitty. 

At that meeting Mr. Mahoney brought all of the district 
managers. Mr. Mahoney told me there was still dissatisfac¬ 
tion among the district managers because of me, that they 
still felt that I got discharged for dishonesty and it 

51 wasn’t so and they all believed in me and would I 
speak to them, and I said I would. That morning he 

brought in all the district managers. 
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Q. How many of them are there? A. Seven city—I think 
there were nine. 

Q. Where did he bring them? A. In to the office that 
was Mr. Kramer’s office, on Pleasant Street, and I told them 
that Mr. Mahoney had cleared me and I was stepping out 
of the picture and I was not trying to get my job on the 
Standard-Times; that in the future if they wanted to join 
the union they wouldn’t be fighting for me; they would be 
fighting for themselves; whatever they did would be for 
themselves and not for me; that Mr. Mahoney was saying 
they were fighting for me and I told them to fight for them¬ 
selves. Mr. Mahoney said I was cleared of the kitty and Mr. 
Mahoney didn’t deny it. 

Q. During the course of your former work did you handle 
money of the company? A. I handled Saturday night 
about $5,600 on the collections from all the district men. 
I totaled it and took it over to the bank. 

Q. Every Saturday night ? A. Every Saturday night. 

Q. Were there any complaints made about your honesty? 
A. No, never. 

52 Q. This is the only complaint that was ever made 
pertaining to your personal integrity? A. Yes, sir, 
the first time anything was ever said about my character as 
far as dishonesty w*as concerned or anything, as far as the 
job was concerned. 

Q. I don’t think the record is clear as to what your duties 
were. What were your duties as city circulation manager? 
Was that your title? A. City Circulation Manager was the 
title 1 had. 

I was in charge of the district managers, who in turn were 
in charge of the branch managers, who in turn were in 
charge of the carriers. 

I took care of the men in the morning and gave them their 
duties for the day under Mr. Cooper’s supervision. I knew 
just what he wanted the men to do and I would carry out 
his orders. They would see me instead of going in to see 
Mr. Cooper. I was responsible for the papers being de- 
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livered in New Bedford and the collections coining in in 
New Bedford from the carriers. 

Q. With regard to the district managers and others under 
you, what authority did you have? A. I could tell them 
what to do. 

Q. Supposing that one of them did not do what you told 
him to do? A. I could tell Mr. Cooper that the man was 
not satisfactory. 

53 Q. Would you make a recommendation at that 
time as to how Mr. Cooper should dispose of the 

case ? A. I did once, I believe. 

Q. What was that case? A. One branch manager that 
we had was doing a very poor job. I don’t know what to 
say about what he was doing but he was doing a very poor 
job and I recommended a new branch manager. 

Mr. Cooper told me to send him in and the branch man¬ 
ager was fired by Mr. Cooper. 

When he was hiring the new branch manager I would see 
the applicants first and probably I would see four or five 
of them, and they would go in and see Mr. Cooper after¬ 
wards. I would never hire them. 

Q. Would you tell Mr. Cooper what were the results of 
your interviews? A. When I saw the man I would say, 
“That man is going to make a good branch manager. 

Q. Was the man that you recommended usually hired? 
A. Yes; I think he hired him on the basis of my knowledge. 
• ••***#••• 

Mr. Greene: I am not sure that the record is entirely clear 
on this operation of the kitty. 

54 Q. [By Mr. Greene] You say you would pay for 
broken windows on occasion. Who would have broken 

the windows? A. Sometimes we knew and sometimes we 
didn’t know. The broken windows were in the stations 
where we distributed the papers. We had eight stations in 
New Bedford and one in Fairhaven, nine stations in all, 
and sometimes the carrier boys broke a window. The 
branch manager would say they were fooling and broke a 
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window, or sometimes we would find a window broken in 
the morning. 

It is hard to hire a branch because it isn’t everybody 
wanted to rent a store to a bunch of boys. So if the window 
was broken, nine times out of ten the landlord would tell 
us to fix it ourselves. So w r e wouldn’t even approach the 
landlord. 

When I was a branch manager we had a system when a 
window was broken every kid would chip in a cent or two 
cents or a nickel to pay for the broken window. I eliminated 
that and was using the money from the kitty to pay for 
those windows. 

Q. You didn’t have reference to subscribers’ windows? 
A. No. 

Q. Did it ever happen that a newsboy would throw a 
paper up on a porch and break a window? A. No; just 
the branch station. 

Q. Was the kitty money put to any other use than 
55 to pay from broken windows? A. Outside of the 
windows? 

Q. Outside of paying for broken windows? A. I paid 
for dead balances and I would turn that money over to the 
cashier. 

Q. The cashier of whom? A. Of the Standard-Times. 

Q. This would be a dead balance of a carrier who had left 
the employ of the company? A. They carried that in a 
dead balance book, and in that book was all these dead 
balances that could not be collected, and I would take the 
money and I would pay for three today and two tomorrow. 
I would take that money that I collected, with a collection 
sheet which I made out, and turned it in to the cashier. 
Every time I did that the bookkeeper would know because 
that sheet would come back to the bookkeeper and she would 
credit that money against the dead balance and clear that 
account. 

Every move I made they knew about it and it could not 
be secret because the bookkeepers knew; the seven super- 
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visors knew; there were nine branch managers and all the 
carriers knew about it, so it must have been above-board. 

Q. Who do you mean by the seven supervisors? A. The 
district managers, and under them were the branch man¬ 
agers. 

56 Q. As to this independent formation was it your 
intention to accept as members not only the members 

of the circulation department but also the carrier boys? 
A. They started that afterward, yes. 

Q. Do you know anything about it? A. Yes, sir. 

Q. What was the set-up? Was there going to be a sepa¬ 
rate union for carriers or were they to be a branch of the 
other one, or what was the set-up? A. I think it was going 
to be separate. 

Q. I show you Board’s Exhibit 2 and draw your attention 
to the very top line there, where there are spaces provided 
for a check to indicate whether the signer is an employee, 
a carrier or a news dealer? A. If they are an employee, 
if they are a carrier or if they are a news dealer. 

Q. Did you use the same cards for the carriers and the 
circulation department employees? A. Yes. 

Q. Was it your plan that they should be members of the 
same organization or that there should be a division for 
them? A. To be honest with you, it was not my plan for 
them to be in it at all; I didn’t want it. I was the only one 
of the circulation department and I followed the 

57 others. If they wanted the carriers in I followed 
them. 

Q. Was anything ever said to you or were you ever ac¬ 
cused of inducing the carriers to breach their contracts? 
A. No. 

Q. Did you know of a letter sent to the parents of the 
carriers with regard to their participation in an organ¬ 
ization? A. Yes, sir. 

Q. What do you know about such a letter? A. I know a 
letter was made up and was sent to the carriers’ parents. 
Q. How did you know that ? A. I heard it discussed. 
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Q. Did you ever see such a letter? A. I don’t believe I 
read it. I was not interested. I do know that in the sign¬ 
ing of these carriers the men were supposed to see the 
parents; they were not signing up the youngsters by them¬ 
selves; they were supposed at all times to get the O.K. of 
the parents. 

Mr. Greene: Will the stenographer mark this, please, as 
Board’s Exhibit 5 for identification ? 

[Thereupon the document above referred to was marked 
as Board’s Exhibit 5 for identification.] 

Q. [By Mr. Greene] I show you what has been marked as 
Board’s Exhibit 5 for identification. Did you ever 

58 see the original of which that purports to be a copy? 

Mr. Isserman: I think we have printed copies in 

our files. 

Mr. Hanson: I don’t think you have any interest in the 
carrier situation. 

Mr. Isserman: We have not. If Mr. Greene wants to offer 
it in evidence we will be glad to give you copies of it. 

59 Q. [By Mr. Greene] There has been mention of 
a meeting of February 18,1945. Were you present at 

that meeting? A. If that was the meeting when we joined 
the Guild, I was present. 

Q. Where was that meeting held? A. It was held on 
Union Street. 

Q. In a hall? A. An office. 

Q. Did you go to that meeting alone or did you go with 
someone? A. I believe I came with someone else. 

Q. Who else ? A. I believe I came with Roland Lamoth. 
I believe he brought me up because I didn’t have a car. 

Q. What time of day or evening was this meeting? A. 
Was that a Sunday? 

Q. The meeting of February 18? A. I believe it was on 
Sunday. 

60 Q. I draw your attention to the fact that February 
18 was a Sunday [showing calendar]. A. That meet- 
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ing, I think, was about two o ’clock in the afternoon, roughly. 

Q. As you approached that meeting did you notice any¬ 
thing unusual? 

Mr. Hanson: I object to the question. Unusual to whom 
or what and so forth and so on? 

Trial Examiner Gates: Will you reframe that question ? 

Mr. Greene: I will withdraw it and ask another. 

Q. [By Mr. Greene] Do you know Mr. Jerry Kelleher? 
A. Yes, sir. 

Q. Did you see Mr. Jerry Kelleher as you went to that 
meeting? A. Yes, sir. 

Q. Where was Mr. Kelleher? A. Parked in front of the 
entrance to that office. 

Q. Parked ? A. He was sitting in his car. 

Q. Who is Mr. Jerry Kelleher? A. Mr. Kelleher was 
the gentlemen that Mr. Mahoney said was in charge of the 
circulation department. 

Q. That was after Mr. Cooper left? A. Right, sir. 

Q. Did you have occasion to go into the building 
61 and out of the building on a number of occasions? 

A. Yes, sir. 

Q. For what purpose? A. I went down, I think it was 
to the Moose Hall, and got chairs. I had to make two trips 
to get chairs for the employees to sit down. 

Q. You left the building where the meeting was being 
held, on at least two occasions? A. Yes, sir. 

Q. Was Mr. Kelleher present in front of the building, in 
his car, on both occasions? A. Still sitting in his car. 

Q. From the time you first approached the car and saw 
Mr. Kelleher there, to the time you last approached the car 
and saw Mr. Kelleher there, how long a time would you say 
elapsed? A. I must have seen him there between an hour 
and an hour and a half. 

Q. Did he speak to you as you went by? A. He didn’t 
speak to me. 

Q. What was he doing in the car? A. Just sitting in the 
car and watching everybody that entered the building. 
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Mr. Hanson: I object to that answer unless he told the 
witness that he was watching. 

The Witness: He didn’t tell me, but I could see that 

62 he was watching. 

Trial Examiner Gates: Objection overruled. 

Mr. Hanson: We have automatic exceptions, I believe, 
Mr. Examiner? 

Trial Examiner Gates: Certainly. 

Q. [By Mr. Greene] At this meeting of the 18th what 
happened? A. At the meeting of the 18th we dissolved or 
we gave up the union that we had and became members of 
the Newspaper Guild. That was in February and it was by 
a vote. 

Q. What I wanted you to do was to describe the physical 
setup. Was there one meeting or more than one? A. That 
would have been two meetings because that is the way it was 
supposed to have been done, to make the thing right or 
effective. You had to have one meeting of the Association 
and dissolve that and then open up another meeting and 
become members of the Guild. 

Q. Was there a meeting of the Independent where you 
voted to dissolve? A. Yes, sir. 

Q. Then what happened? Was there a waiting period or 
did you immediately go into a second meeting? A. I think 
it took a few minutes. We were talking with one another 
and, if I am not mistaken, I think Mr. Kramer—I am not 
sure—introduced a man from the Guild who would 

63 speak to us in regard to what the Guild represented, 
and he then introduced this gentleman, who I don’t 

remember who it was, who spoke to us about the benefits of 
the Guild. Then we signed new slips. 

Q. New membership cards? A. We signed membership 
cards with the Newspaper Guild and they re-elected officers 
of a local chapter, the local branch of the Newspaper Guild. 

Q. Do you recall who the officers were who were elected 
as officers of the Guild? A. The elected me as an officer, 
only this time they made me president, and John Vieira 
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became vice-president, and I believe Miss Harden was 
elected secretary and treasurer. 

Q. I believe Vieira is spelled V-i-e-i-r-a; is that correct? 
A. That is correct. 

Q. Mr. Kramer was not appointed or elected an officer 
of the union? A. No, sir. 

Q. Did the first meeting adjourn before the second meet¬ 
ing began? A. Yes, sir. 

Q. Who presided at the first meeting on February 18? 
A. I think Mr. Cooper and Mr. Kramer both had the floor 
and I think they presided at the meeting where we dis¬ 
solved, and at the second meeting I think the Guild 
64 man took over and presided at that meeting. 

Q. After being introduced by Mr. Kramer? 
A. Yes, I believe it was Mr. Kramer. I am not sure. I think 
it was, too. 

Mr. Greene: That is all. 

Cross Examination 

Q. [By Mr. Hanson] At that first meeting that you de¬ 
scribed were any members of the Guild present ? A. WTiich 
meeting? The first meeting? 

Q. On February 18 when you convened in the afternoon 
was a representative of the Guild present? A. They were 
present them. 

Q. They were there at the time? A. I don’t know when 
they came in or whether it was while we were holding the 
first meeting or just when we dissolved. I know they were 
there because they called the second meeting. 

Q. What was said by Mr. Kramer and Mr. Cooper at the 
first meeting? 

Mr. Isserman: With respect to what? I think Mr. Hanson 
should be more explicit. 

Trial Examiner Gates: Objection overruled. 

A. Well, it was something to the effect that they were not 
strong enough to hold us together or something to that 
effect, and in order to continue as being members of the 
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union and to get what we started to get in the first 

65 place, they suggested that we join the Newspaper 
Guild, and that automatically would leave Mr. 

Cooper and Mr. Kramer out of the picture entirely. 

Q. Did Mr. Kramer and Mr. Cooper say that or did the 
Guild man say that? A. Mr. Kramer and Mr. Cooper both 
said the same thing. 

Q. Did they give any reasons as to why you were not 

strong enough? A. Well, we were sort of dropping out. 

There were some more people getting fired and we didn’t 

seem to have enough backing. More people were being fired 

bv the Standard-Times. I think four or five were fired and 
•» 

if they kept on everybody would have been fired and we 
wouldn’t have any. If the Guild stepped in and took over 
we believed they were strong enough to hold us together. 

Q. That is the story that was given to you by Mr. Kramer 
and Mr. Cooper or one or the other? A. One or the other. 

Q. What did the Guild man say to you when he spoke to 
you? A. The Guild man explained the benefits. He had a 
book like this manual here and explained what the Guild was 
and what they represented, and if we joined the Guild we 
would benefit by it and they would protect our rights. 

Q. Did either Mr. Kramer or Mr. Cooper tell you 

66 they were turning you over to the Guild? A. No; 
they couldn’t turn us over to the Guild unless we 

wanted to go over to the Guild. It would have to be by vote. 

Q. They asked you to vote to dissolve and then to file an 
application with the Guild? A. No. They told us to dis¬ 
solve, that they couldn’t hold us any longer, and it was 
breaking apart. That is what they told us, and we knew, 
because we had talked about the Guild before we went in 
there. We were talking about it among one another, that 
the best thing to do is to join the Guild so that when we went 
into a meeting we decided to dissolve and join the Guild. 

Q. If you know, who asked the representative of the Guild 
to be there? A. I believe it was either Mr. Cooper or Mr. 
Kramer. 
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Q. You did not ask ? A. No. 

Q. And you do not know whether it was Mr. Cooper or 
Mr. Kramer? A. I don’t know. That is right. 

Q. Let us get back to this kitty. I believe you stated that 
your first experience with the kitty was when you collected 
money on the orders of Mr. Cooper, several years ago? Is 
that correct? A. That is right. 

67 Q. And then after you were made city circulation 
manager you testified, I believe, that you suggested 

to Mr. Cooper that they should reinstate the kitty? Is that 
correct? A. I didn’t use the word “reinstate”. Restart. 

Q. Start a new kitty? A. Yes. 

Q. So that some time between the first kitty that you 
were collecting on orders from Mr. Cooper, when you were 
a district manager, and the time that you became city circu¬ 
lation manager, there was no kitty? Is that correct? 
A. Yes. 

Q. Then when you were city circulation manager you sug¬ 
gested that the kitty be started again? A. Yes. 

Q. That was your suggestion ? A. Yes, sir. 

Q. To Mr. Cooper? A. Yes, sir. 

Q. And he approved it? A. Yes, sir. 

Q. Did you keep a record of the amount of money you 
collected in the kitty? A. I did. 

Q. And the amount of monev vou expended? A. I 
did. 

68 Q. To whom did you turn those records over? 
A. No one. 

Q. You just kept them yourself? A. Right. 

Q. You were asked for them, however, by Mr. Mahoney, 
weren’t you? A. Mr. Mahoney didn’t ask me for the 
records. Before he even mentioned the records I was the 
one who stated to Mr. Mahoney that it is too bad I haven’t 
got the records. Then I could prove my point, but when I 
left New Bedford to go out to Arizona I cleaned out my desk 
and everything that was unnecessary I threw away, and 
amongst those papers that were not necessary I threw away 
the records. 
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Q. When did you go to Arizona ? A. The last week of 
November. 

Q. Of 1944? A. Yes. 

Q. How long were you in Arizona? A. About four or 
five weeks. 

Q. Then you came back some time in January? Is that 
it? A. Yes, the second or third of January. 

Q. Then you were discharged in February? A. Right. 
Q. Were you on vacation when you were in Arizona? 
A. I was supposed to be on a leave of absence. I 

69 thought I had it. Mr. Mahoney since that time has 
denied the fact that I was on leave of absence. Mr. 

Mahoney gave me a leave of absence. I could swear to God 
on that. 

Q. At the time you went to Arizona you destroyed those 
records ? A. Right in the office, in the wastebasket. 

Q. How long have you been city circulation manager? 
A. Roughly, three years. 

Q. You knew in fact, didn’t you, that the company itself 
had paid for the repair of a number of thos broken win¬ 
dows? A. Not the windows I paid for. 

Q. I don’t mean the windows you say that you paid for. 
You knew the company had paid for the repair of a number 
of broken windows in branch offices? A. There is only one 
I remember of. There was a plate glass window in Branch 
H, which would run, I think, about $15, and we tried to 
collect from the parents. They couldn’t afford it. The 
amount in the kitty was not large enough to stand that 
expense of $15 for one winow, and I took the bill to Mr. 
Cooper and Mr. Cooper sent that bill upstairs. I remember 
that in particular. 

Q. There was at least one window that was repaired by 
the company instead of by the kitty? A. Right, sir. 

70 Q. On the shortage of accounts which you talked 
about, didn’t these carriers give bonds? A. In the 

bond contract with the carrier was a place for the parents’ 
signature, and it was the sort of a bond where if the boy 
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didn’t pay his bill the parents were liable, but not at any 
time did they ever enforce or bring court action against any 
parents to pay for that balance. 

Q. Did you ever recommend such action? A. No, sir; 
it was not my position to recommend it. 

Q. Did Mr. Cooper ever recommend it ? A. I don’t know 
as Mr. Cooper ever recommended it. 

Q. Outside of Mr. Cooper you do not know of anybody 
else connected with the the management, above Mr. Cooper, 
who knew about this kitty ? A. I can’t say that I knew but 
T can’t see how they didn’t know. 

Q. Why do you say that? A. If I handled the kitty and 
the bookkeepers knew about it and Mr. Cooper knew about 
it and the branch managers knew about it and the super¬ 
visors and the carriers in the whole city knew about it, how 
could it be a secret? 

Q. When you went to pay some of the short accounts did 
you tell them that you paid it out of the kitty? A. No. 

Q. The bookkeeper or cashier didn’t know whether 

71 you collected that money from the carrier or from 
the carrier’s parents ? A. I wouldn’t say the cashier 

knew definitely, no, but the bookkeeper knew. 

Q. Why would the bookkeeper know? A. The book¬ 
keeper had given me the record of the dead balances. 

Q. Did the bookkeeper know from whom you got the 
money to pav it or how you got the money to pay it? A. 
Yes. ’ 

Q. Did you tell him? A. I told him. 

Q. Was the bookkeeper a man or woman? A. Woman. 
Q. Who was the woman? A. Beatrice Roderick. 

Q. You told her that you were taking that out of the 
kitty? A. Right, sir. 

Q. Every time you paid a dead balance you told her it 
came out of the kitty? A. She knew. 

Q. I ask you what you told her. A. I told her, “Here is 
some more money to pay for dead balances.” 

72 Q. Did you tell her where you got it ? A. I must 
have told her it was kitty money. 
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Q. You don’t know whether you did or not? A. I must 
have. I didn’t have to tell her it was kitty money. She knew 
it was kitty money. 

Q. Why would you say that she knew it? A. Some of 
these dead balances were dead for two or three years and I 
told her I was starting the kitty to pay for the dead balances 
and I kept her informed by saying, “Here are two or three 
more” or “Three or four more dead balances.” 

Q. How much did that kitty money amount to? A. 
Roughly, I don’t think the total amount of money handled 
by me in the kitty came over $175. 

Q. In what period of time? A. It might have been a 
year or a year and a half. 

Q. You have no record whatsoever to show? A. To 
show the amount that came in, no. 

Q. Was the amount paid out? A. I have some records to 
show some of the amounts paid out. 

Q. But only some? A. Only some. 

Q. Mr. Mahoney knew nothing about that kitty, did he? 
A. He told me he didn’t. 

Q. You thought the kitty was all right, didn’t you? 
73 A. I thought it was all right. 

Q. That was the only reason that was given to you 
for your discharge ? A. Right, sir. 

Q. You are also familiar with the fact that after you were 
discharged and after the facts of the kitty were developed, 
the Standard-Times notified the parents of all the boys who 
had paid into that kitty that they would refund the money 
with interest? A. Yes, sir. 

Q. You saw those notifications? A. I read it in the 
paper. 

Q. The boy had no alternative but to pay that money in 
or give up his route ? A. He wouldn’t be paying money in 
and he couldn’t give up a route that he didn’t have. 

Q. You took it out of his first week on the route ? A. The 
understanding was that it was not taking it out of the boy. 
That is the thing I had the argument with Mr. Mahoney 
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about. The carrier did not have the route the first week. 
That was the understanding. They would pay a carrier the 
first week to deliver the papers. 

Q. And the difference between what they paid him and 
what his earnings normally would be was what went into 
the kitty? A. Right. 

74 Q. Take a route where there would be $5 profit. 
How much would go into the kitty? A. It might go 

to $1.50. That was up to the district manager. I never 
stated how much. 

Q. The district managers turned this kitty money over 
to you? A. Yes, sir. 

Q. Did you ever give them receipts? A. No, neither did 
I ever question whether it was the right amount or not. 

Q. How did they give it over to you ? A. Laid it on my 
desk. 

Q. In cash? A. In cash. 

Q. And say, “This is for the kitty”? A. Say, “This is 
for such and such a route.” 

Q. And you gave no receipt? A. No. 

Q. And you made no entry in a book? A. Only on my 
book, and that was a book I made up myself. I never had 
instructions to make out a book. On my initiative I had a 
book. 

Q. That was after you recommended a second kitty, while 
you were city circulation manager? A. I recommended 
that last year. 

75 Q. Let us go back to the one where you were 
district manager and you turned the money over to 

Mr. Cooper. A. Right. 

Q. Did you ever get a receipt from him for it? A. No, 
sir. 

Q. Do you know how much you turned over to him while 
you were district manager? A. No, sir, but he kept an 
envelope with our names on it and we had a pretty good 
idea how much money we turned in and we knew that he 
used it for the purpose of cleaning up dead balances. 
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If my section was clear he would clear somebody else’s 
section, and we knew that he paid up the dead balances. 

Q. With this money? A. With this money. 

Q. Were you responsible for those dead balances? 
A. No, sir. 

Q. Who was ? A. The circulation department as a whole 
to keep their records clear. The circulation department 
was responsible for dead balances if they didn’t have their 
accounts up to date. Sometimes you couldn’t get the money. 

Q. Wasn’t the boy responsible who didn’t meet his bal¬ 
ances? A. Yes. 

76 Q. And in turn his parents, who were on his bond? 
A. Yes. 

Q. In the circulation department you fellows cooked 
up a scheme where you collected from other boys to pay 
for the dead balances of the ones who had left ? A. I don’t 
see that it was any scheme. It didn’t benefit me. It only 
benefited the company. Can’t be a scheme. 

Q. What was it ? A. I don’t think it is fair to call it a 
scheme. 

Q. Let us say a plan. A. Let us say it is a plan for the 
benefit of the company. I didn’t get anything out of it. 

Q. It kept your district accounts straight? A. That is 
the only benefit I got, my satisfaction in seeing my accounts 
clear, even though I was not responsible. If I had the 
records all clear and no dead balances, I thought I was 
doing a good job. 

Q. The actual fact is that you collected from some other 
boys to pay the dead balances of boys who left, rather than 
go to their parents? A. Again I say we didn’t collect from 
the other boys if they were paid so much to deliver a route. 

Q. Didn’t their contracts provide how they would earn 
the money for carrying the route? A. I believe they 
did. 

77 Q. When did they start to operate on the contract? 
A. The understanding with the men was that no 

contract was supposed to be signed with the carrier until the 
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carrier had the route. That was the understanding with 
the men, in the first week. 

Q. That was your understanding with the district man¬ 
ager? A. Right, and that was the understanding that Mr. 
Cooper knew about. 

Q. "With the district managers? A. Yes. 

Q. You were never told you were fired for union activity 
of any kind, were you? A. I don’t say I was told I got 
fired for that. Mr. Mahoney practically admitted that in 
the talk that we had when I told him that I knew he had to 
get rid of me. 

Q. That was your assumption? A. Yes, and Mr. Ma¬ 
honey did not deny it. I told him, ‘‘You can fire me for any 
other reason”, and I told him, “I don’t hold any hard feel¬ 
ings against you. I was trying to get something and you 
were trying to break it down. You could have fired me 
for any other reason except the kitty, because you yourself 
know that I am innocent.” 

Q. Mr. Mahoney did not know anything about the kitty? 
A. Mr. Mahoney knew then and knows now that I am in¬ 
nocent and that every cent I collected was turned in 
78 either to pay the dead balances or for the broken 
windows. Mr. Mahoney knows that and so do the rest 
of them. 

Q. You do not have accounts to show that? A. They 
have accounts that show the dead balances paid by John 
Silveira, and the collection sheets will show. I have collec¬ 
tion sheets with my name on it, on dead balances, that 
money was from the kitty and they have to have that there; 
they have got to have that and it will show in the dead bal¬ 
ance book. That is part of their bookkeeping system and 
I can have the bookkeeper swear that she knows I paid it 
and the men knew it. 

As they turned in the money I used to show them the 
book and how much more they needed to clean up. They 
knew it right along. That book was in my desk for every¬ 
body to see who wanted to see, and the Standard-Times 
knows it. 
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Q. Where is the book now? A. I destroyed it because 
the kitty was finished. Mr. Cooper never questioned me. 
Why should I carry that to Arizona ? 

Q. You did not turn it over to your successor? A. My 
successor knew the kitty was finished. 

Q. Who was your successor? A. Joseph Cambra. All 
the dead balances were cleaned up. For a period of three 
years the books wouldn’t show one single balance, 

79 and Mr. Cambra, who was my successor, knew that, 
because he had one particular carrier who owed 

$10 and he tried to collect from the father, and the father 
said, “Put him in the reform school.” 

Q. You paid that bill from the kitty? A. From the 
kitty. 

Q. Not with your money? A. The kitty money was used 
exclusively for the Standard-Times and not for myself, and 
Mr. Mahoney knows that. 

Q. He didn’t know anything about it until you told him? 

A. That I wouldn’t say yes or no. I still think he does, but 

he knows that I was innocent and he believes me and todav 

•> 

he believes it, regardless of what he said. 

I said in front of all the district managers that Mr. 
Mahoney had cleared me and he didn’t deny it in front of 
the nine men. That proves I am innocent. 

Q. What did he tell the district managers that day? 
A. That as far as I was concerned I didn’t want my job 
back on the Standard-Times. 

Q. And you don’t want it back now? A. Definitely, I 
am not asking for my job back. 

Q. What else did you tell them? A. I told them if they 
wanted to have a union it was up to themselves, but they 
didn’t have to fight for me. Mr. Mahoney said they 

80 were fighting the Standard-Times because of me 
and, therefore, if they knew they were not fighting 

for me he thought he could swing them his way. 

Q. He told you that, you say? A. Yes. 

Q. What did you tell these men about Mr. Kramer and 
Mr. Cooper? A. What did I tell about them? 
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Q. Yes, that very day? A. The only thing I know, I 
talked to Mr. Kramer and Mr. Cooper to say that I was out 
of it entirely. 

As far as mentioning Kramer and Cooper, I didn’t men¬ 
tion their names. It was a short speech and I told them I 
dropped out of the Guild and I am going out to find a job 
because Mr. Mahoney has cleared my name. Mr. Mahoney 
was sitting in the chair and didn’t deny it, and every man 
came up and shook hands with me. 

Q. Didn’t you tell them that Cooper and Kramer had 
misled you and that you were sorry you had the wool 
pulled over your eyes by them? A. No, sir. 

Q. You still think that Kramer and Cooper were all 
right in organizing this group of men? A. As I under¬ 
stand, Kramer and Cooper were organizing us for a union. 

I went in like anybody else. I never had been in any 
81 other union in my life. I went in for the security of 
my job and my name. 

Q. At the time you wnt in the union Mr. Cooper was 
circulation manager of the paper and was your immediate 
boss? A. Yes. 

Q. And his secretary was the one who asked you to join? 

A. We talked it over together. 

Q. She was the first one to ask you to join ? A. She was 
the first one I talked to. 

Q. And she gave you the application? A. She gave me 
the application but it was the day after. 

Q. Do you know when it was that Mr. Kramer was fired? 
A. I know it was a few days before that. 

Q. Do you know whether those applications had been 
printed before or after he was fired? A. Mr. Kramer told 
me he had those applications for a long time. 

Q. He had been working on it for quite a while? A. He 
might have been. 

Q. Where are you working now? A. In Waterburv, 
Connecticut. 

Q. For whom? A. For the Democrat. 
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Q. Who is your immediate superior? A. Mr. Cooper. 

Q. The same Mr. Cooper who worked here? 

82 A. Yes, sir. 

Mr. Hanson: That is all. 

The Witness: Mav I add a little bit on that? 

Q. [By Mr. Hanson] Anything you want. A. I still 
haven’t got a recommendation from the Standard-Times. 
Even though Mr. Mahoney told me he wouldn’t give me a 
recommendation, if I looked for any other job he would 
personally call them up and recommend me, but still if I 
go into any other newspaper looking for a job without a 
recommendation, it is easy enough to say T got fired be¬ 
cause of inefficiency, but when I try to explain the kitty 
there will be a question. 

You yourself know there will be a question in your mind 
that there is something wrong with this fellow; there is 
money involved. 

I have not had the feeling to go to anvbodv and look for 
a job. I am ashamed of that record T have there. 

I went to New Hampshire and I went to New York look¬ 
ing for a job. There were no openings. All I said was, “I 
am making a change.” Mr. Cooper offered me a job in 
Waterbury, Connecticut. I am a circulation man, a news¬ 
paper man. I tried to get a job in the baking business. That 
is not my line. I have worked twelve years on newspapers. 
T have to get beck in the newspaper game. When the 
Standard-Times fired me for the kittv it left a black 

83 mark against me. I am in the clear but still I haven’t 
a written recommendation. 

It isn’t so easy finding a job on any newspaper with that 
to fall back on, and I got an offer to work on that news¬ 
paper and I am working there again. T am back in what 
I like. 

Redirect Examination 

Q. [By Mr. Isserman] Do you know whether or not the 
company started an injunction suit to restrain the union 
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from continuing in operation, some time before February 
18? A. Will you say that again? 

Q. Do you know whether the company made application 
to enjoin the independent union from operating, before 
February 18? A. I know there was something. I don’t 
know about February. 

Q. Do you know whether there was an injunction applied 
for by the company? A. There was something that they 
had to appear in Boston, I believe. 

Mr. Greene: Before the noon recess l had Board’s Ex¬ 
hibit 5 marked for identification. That is a copy of the 
letter of February 12, 1945, addressed to the parents of 
the Standard-Times carriers. 

I now have the original of that letter and I would like 
to have it marked as Board’s Exhibit 5 in place of the 
83 copy. 

I think Mr. Hanson will stipulate that it is a letter 
sent out by the Standard-Times to the parents of the 
Standard-Times carriers. 

Mr. Hanson: If the copy is a true copy I have no objec¬ 
tion. 

Mr. Greene: It will be available for comparison. 

Mr. Stenographer, will you mark this original as Board’s 
Exhibit 5 in place of the copy which has previously been 
marked? 

Trial Examiner Gates: Admitted. 

[The original of the document heretofore marked as 
Board’s Exhibit 5 for identification was received in evi¬ 
dence.] 

Mr. Greene: Will the reporter mark this document as 
Board’s Exhibit 6. 

Mr. Hanson: What is that? 

Mr. Greene: It is headed “Lease of Route to Retailer.” 

[Thereupon the document above referred to was marked 
as Board’s Exhibit 6 for identification.] 

Q. [By Mr. Greene] I show you what has been marked 
as Board’s Exhibit 6 for identification and ask you what 
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that is. A. That is the contract between the Standard- 
Times and carriers. 

Q. That is a blank form? A. That is a blank form, yes, 
sir. 

85 Q. Is that the type of contract which was signed 
between E. Anthony & Sons, Inc. and the various 

carriers? A. Yes, sir. 

Mr. Greene: I offer it as Board’s Exhibit 6. 

Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 

[The document heretofore marked as Board’s Exhibit 
No. 6 for identification was received in evidence.] 

Q. [By Mr. Greene] You testified that over a period of 
time the amount of money that passed through your hands 
on the kitty was approximately $175? A. Yes. 

Q. What was the largest amount that was in the kitty 
at any one time, as best you can recall? A. $10, $8 or $12. 

Q. Would you say that it ran less than $15 at all times? 
A. I don’t believe I had more than $15 in the kitty at any 
time. If I had $9 or $8 in the kitty and I received $10 
that week, I would have more money. During a period of a 
week, carrying it in my desk for a period of a week I 
wouldn’t have over that. 

Recross Examination 

Q. [By Mr. Hanson] Board’s Exhibit 6 is this form of 
contract between the Standard-Times and the carriers. I 
believe you testified earlier that you opposed the 

86 formation of this so-called carriers’ union? 

A. I said I didn’t like it. 

Q. Why didn’t you like it ? 

Mr. Isserman: Objected to as being immaterial. 

Trial Examiner Gates: Read the question. 

[The question was read.] 

He may answer. 

A. I don’t know that I can say just why I didn’t like it. 
At the starting of it it was just going to be the employees 
of the circulation department. There was nothing said 
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about carriers, and when they brought up the subject 
of carriers I didn’t like it. I thought that we ought to 
get ourselves set. Here we were talking about forming up 
with the carriers and we ourselves were not set; we didn’t 
know whether we were going to win or lose. 

Q. You had no objection to the formation of a union 
amongst the carriers because of the contractual situation, 
did you ? 

Mr. Isserman: I object. It is immaterial. 

A. I had no objection. 

Mr. Isserman: We are not going to try the validity 
of the contract. The carriers are not affected by this com¬ 
plaint. 

Trial Examiner Gates: He mav answer. 

The Witness: May I have the question read? 

87 [The question was read as above recorded.] 

A. Because of the contract, no. It was nothing to 
do with the contract. 

I don’t see how we would be breaking the contract 
anyway, if we did have the carriers in our union. 

Q. You had signed up a number of carriers under those 
contracts over a number of years? A. Yes, sir. 

Q. And you regarded them as merchants instead of 
employees ? 

Mr. Isserman: I object to the question. 

Q. [By Mr. Hanson] How did you regard them? 

Mr. Isserman: I object to the question as being im¬ 
material. 

Trial Examiner Gates: He has testified it was not be¬ 
cause of the contract. 

Mr. Hanson: I did not put the contract in the record 
and I did not put in the letter that was addressed to the 
parents where we referred to racketeers who were out to 
break up the contracts. I believe I am entitled to explore 
it under the rules of cross-examination. 

Trial Examiner Gates: The ruling stands on that par¬ 
ticular question. 
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Mr. Hanson: I would like to ask a few more questions. 

Q. [By Mr. Hanson] You say that over a period of years 
you signed up a lot of the boys and their parents 

88 on these contracts ? A. Yes, Sir. 

Q. And as such you signed them up as represent¬ 
ing the company? A. Yes, sir. 

Q. And after you became city circulation manager your 
district managers and branch managers also signed them 
up? A. Yes, sir. 

Q. And it was these district managers and branch man¬ 
agers who were used by the circulation department to 
organize these boys into the union? 

Mr. Isserman: The carriers are not subject to this com¬ 
plaint and we are not trying that issue. 

The Government has not made any charge that the union 
as such was broken up or that the carriers were discharged. 
The Guild has not taken the carriers into their jurisdic¬ 
tion. We do not claim the right to represent them at this 
time. 

Trial Examiner Gates: He may answer. 

The Witness: What was the question, please? 

[The question was read as above recorded.] 

A. The men that would be having the carriers signed 
were members of the union. 

Q. [By Mr. Hanson] They were members of the union? 
A. Yes. 

89 Q. But they were the district managers or branch 
managers? A. Yes. 

Q. And as such they were the fellows who entered into 
the contractual relationships with the boys ? A. Yes. 

Q. At whose office was that February 18 meeting held? 
A. On Union Street. 

Q. Whose office? A. Either Mr. Kramer or Mr. Cooper 
hired the office. It was a room. We didn’t have any chairs 
there. 

Q. It was an empty office when you went into it? A. It 
was an empty office. 
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Q. Did you ask anyone to file charges in this case in your 
behalf? 

Mr. Isserman: I object to the question. It is not ma¬ 
terial. 

Mr. Greene: It is not material whether he asked anyone 
to file charges in the case or not. 

The Act says that any person may file the charge, in¬ 
cluding a labor organization. 

Trial Examiner Gates: Objection sustained. 

Q. [By Mr. Hanson] I believe you testified you did not 
know Mr. Boff? A. I don’t recollect Mr. Boff. 

Q. Do you know Mr. Simas? A. Yes. 

90 Q. Do you know Mr. Ainsworth? A. Yes. 

Q. Do you know Mr. Thompson? A. Yes. 

Q. Do you know Mr. Ellison ? A. Yes. 

Q. And Miss Harden? A. Yes. 

Mr. Hanson: Do you mean to say this witness is not 
required to answer whether he asked that this case was 
filed in his behalf? 

Trial Examiner Gates: The objection is well taken, it 
seems to me. 

The Act is clear on that point. He can answer the ques¬ 
tion, as far as that is concerned, but it is not material. 
Mr. Hanson: That is all. 

Trial Examiner Gates: I have one question. 

Did Mr. Mahoney ever offer, directly or indirectly, to 
put you back to work? 

The Witness: You see, in an indirect way I heard this, 
that if the case against Mr. Cooper and Mr. Kramer, the 
case that the Standard-Times had against them, if they 
won that I was going to be offered a job there. 

I heard this in an indirect way and I learned from Mr. 
Mahoney himself that the draft board was not notified that 
I was no longer in the Standard-Times employ until 

91 the week that the case of Mr. Kramer and Mr. 
Cooper was heard in this court and they were found 

not guilty. 

Mr. Mahoney told me that he had just notified the draft 
board that I was no longer an employee of the Standard- 
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Times, and this was a few months afterward, and 1 told 
him that I notified the draft board two or three days after 
I left the employ of the Standard-Times. 

That is a point there. It took them two or three months 
to notify the draft board that I was not listed as an 
employee. 

Redirect Examination 

Q. [By Mr. Isserman] Were you ever offered a job di¬ 
rectly by Mr. Mahoney ? A. No, but Mr. Mahoney told 
me everything was going to turn out all right. 

Q. He never offered you a job? A. He didn’t offer me 
a job, no. He said everything would be all right. 

Recross Examination 

Q. [By Mr. Hanson] So that this statement that if they 
were cleared of the charges in connection with the hurri¬ 
cane book, you would be offered a job, was not made by 
Mr. Mahoney but was made to you by somebody else? 
A. In roundabout fashion. 

Q. What was the story of the hurricane books that 
92 you mentioned? 

Mr. Isserman: I object. I think it is immaterial. 
This issue was tried in the state courts in Massachusetts 
and was disposed of. It is not relevant to the issue before 
you in this matter. 

Trial Examiner Gates: What do you say to that, Mr. 
Hanson? 

Mr. Hanson: I do not think it is completely disposed 
of and it is also a circulation department matter. He 
brought it up. I didn’t. 

Trial Examiner Gates: It looks to me to be pretty far 
afield. 

Mr. Hanson: He said if that was disposed of in a satis¬ 
factory way he would let it go. 

No further questions. 

Mr. Isserman: No further questions. 

Trial Examiner Gates: The witness is excused. 
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Stanislaus Paczewicz, a witness called by and on behalf 
of the National Labor Relations Board, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 

Q. [By Mr. Greene] Tell us your full name and 

93 spell the last name? A. Stanley Paczewicz. My 
birth certificate is Stanislaus. 

• *•«##•# * # 

Q. Were you at some time employed by the New Bedford 
Standard-Times? A. Yes, I was. 

Q. Approximately when were you employed by them? 
A. Last January, somewhere around there. 

Q. January of what year? A. This year. 

Q. How long did you work there all together? A. I will 
say roughly about three or four months. 

Q. Who hired you? A. Mr. Mahoney. 

Q. Is that the Mr. Mahoney who was the business man¬ 
ager of the paper, Mr. Nicholas J. Mahoney? A. At the 
time he was the head one there. 

Q. Did you have some conversation with Mr. Mahoney 
at the time you were hired? A. When I was hired—wait 
a minute. 

Q. Tell us, as closely as you can recall, his exact 

94 words. Give us the substance, in any event. A. He 
said that I am being hired as a spare man right 

now; later he will give me a better* job, a steady job. I 
was a spare man just driving a truck on such routes as 
the Cape, Middleboro and so on, but there was bound to be 
a route open and I would get it. 

Q. Was there any other conversation other than that, 
that you now recall, at the time of your hiring? A. Well, 
he sort of gave me a hint. 

Mr. Hanson: I object. 

Q. [By Mr. Greene] Tell us what he said as nearly as 
you can. A. “There is union trouble starting to form” 
or “Someone is trying to organize a union,” that a union • 
was being organized. 
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Q. Did he say anything else? A. “Just watch your 
step.” 

Q. He said to “Watch your step?” A. He did. 

Q. Did you ever have any other conversation with Mr. 
Mahoney about the union or any union? A. Yes, once 
before this meeting of the union organization of the em¬ 
ployees got together. 

Q. Of what meeting are you speaking? Did you attend 
the meeting of which you are speaking? A. Yes. 

95 Q. Where was it held? A. Held on top of the 
table upstairs over the Tabor Market on Union 

Street. 

Q. Was that the meeting at which the employees joined 
the Newspaper Guild? A. Yes. 

Q. You say that shortly before that meeting'you had 
some conversation with Mr. Mahoney? A. I think about 
two or three days before. 

Q. Where did that conversation take place? A. It was 
downstairs in the coal bin. 

Q. How did you happen to have a conversation with 
Mr. Mahoney in the coal bin ? A. I was down there work¬ 
ing with papers. I was working with the papers at the 
time, these returned papers, and he called me aside and 
said, “Stanley, I w T ant to talk to you.” I went there. 

Q. You went into the coal bin with him? A. That is 
right. 

Q. What conversation did you have with him in the coal 
bin? A. Right now I am not clear if it was a coal bin, but 
it is where they have the engines going. 

Q. The engine room? A. I think it is a coal bin. It is 
a sort of a small room, dark. 

Q. Was there anybody else in that room? A. No 

96 one else. On your left is like some kind of a pump, 
or some kind of machinery. Next to it is a sort of a 

bin. I don’t know if it is coal or not, but some kind of a 
bin. 

Q. It was into that bin that you went with Mr. Mahoney? 
A. Yes. 
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Q. Tell us as much as you recall of what he said? A. 
He said, “I don’t expect to see you at the meeting tomor¬ 
row,” and he says, “We are in an A. F. of L. union now. 
We always have Jason”—That is the A. F. of L. union— 
“we always had a contract with him for years,” and he 
says, “We would like you to join this A. F. of L., be¬ 
cause the minute you join you get a raise.” 

At that time I was earning 70 cents and I would get 
a raise to 80 cents from the day I joined the union. 

Q. When you say the union do you mean the A. F. of L. 
Teamsters Union, of which Mr. Jason is a part? A. Isn’t 
it a truck drivers ’ union ? 

Q. Did you have any other conversation in that room at 
the time, or wherever it may have been, with Mr. Mahoney? 
A. No; I don’t recall any more. 

Q. Did you attend that meeting on February 18? A. I 
did. 

Q. That is the meeting at which you joined the Guild? 
A. That is right. 

97 Q. Did you go to that meeting alone? A. As I 
was coming up I met some of the fellows that were 
going to the meeting and we all went together. 

Q. Do you know Mr. Jerry Kelleher? A. Well, I 
worked for him. That is all I know him. I never knew him 
personally; just working under him. 

Q. Was he your boss? A. Yes, him and Mahoney. 

Q. Do you know what Kelleher’s title was? A. No; I 
don’t know. 

Q. Did you see Mr. Kelleher when you went to that meet¬ 
ing? A. Yes. 

Q. How did you happen to see him? A. He was in the 
car and he called me in. 

Q. He was in his car? A. Yes. 

Q. Where was his car? A. Just a few feet away from 
the entrance. 

Q. From the entrance to what? A. The entrance to the 
union hall. 
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Q. You say you saw him there? A. Yes. I spoke to 
him. 

•Q. You spoke to him? A. Sure. I was in the car with 
him. 

Q. Tell us about that. How did that come about? 
A. As I was coming down the street he said harshly, 

98 “What are you doing here? I said, “I want to go 
upstairs and find what is this about.’’ He said, 

“I don’t want you to go up there.” 

Q. At some time did you get into the car with Mr. 
Kelleher? A. Yes. 

Q. Was that before this conversation? A. When he 
asked, “What are you doing here?” he said, “Come in the 
car. ’ ’ When I got inside the car he locked it. 

Q. He locked the door? A. He locked the gadget on the 
side. 

Q. Tell us what happened inside the car? A. He said 
he was surprised to see me there and he didn’t want me 
to go upstairs. He repeated that a few times. 

Q. How long would you say you were in the car? A. 
About 10 or 15 minutes. 

Q. Was anything else said than what you have now told 
us, that you can now recall? You said he said several 
times not to go up there ? A. Yes. 

Q. What did you answer? A. I paused and let it stall, 
and then I went out of the car and said, “I am going to 
go up anyway and find what it is all about.” 

Q. You did go up to the meeting? A. I went up¬ 
stairs. 

99 Q. Did you ever have any words with Mr. Kel¬ 
leher about this union before you met him out front 

of the hall and sat in his car? A. Mr. Kelleher? 

Q. Yes. A. Once he said in the main office—he says, 
“I don’t expect to see you up there.” 

Q. This is Mr. Kelleher? A. Yes. 

Q. To what was he referring? Tell us as much of the 
conversation as you can recall that happened in the main 
office. A. I came with the truck and finished delivering 



125 


and somehow the union was talked about before I got 
there. He was talking to one of the paper boys about the 
union. He said, “I can expect Stan not to be at the union 
tomorrow.” 

Q. In front of these other persons he said that? A. 
There might be a young paper boy in front of him, I guess. 

Q. Returning to the time when you were talking with 
Mr. Mahoney in what you have called the coal bin, that 
little room, did he have anything to say about what he 
expected of you? A. What do you mean? 

Q. Was there any reference to your hiring? A. He 
said one of the particular reasons he hired me was 

100 to stay out of this mess that was going on. 

Q. He said one of the reasons for hiring you was 
that he expected you to stay out of this mess? A. To stay 
out of this organization. 

Q. Did he say “this organization” or “this mess”? 
A. Organization is more like it. 

Mr. Hanson: What did he say? 

Q. [By Mr. Greene] Tell us exactly, if you can, what he 
did say. Did he say “this union,” “this organization,” 
“this mess,” or what did he say? A. “I don’t expect to 
see you at this meeting tomorrow.” That was about the 
most words. 

Q. Tell us what he said in connection with this reference 
that he had to about when he hired you? A. He said one 
of the reasons he hired me would be to stay out of this. 

Q. Do you know whether he used the word “union,” 
“organization,” or “mess,” or any one of them? A. 
“Union” most likely. 

Q. Is that the word that you presently recall he used? 
A. That is right, union. 

Mr. Greene: That is all. 

Cross Examination 

Q. [By Mr. Hanson] What did you do in your job? 
A. On the Standard-Times ? 

101 Q. Yes. A. I was a spare driver. 
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Q. Were you a spare driver or a truck driver? A. Spare 
truck driver. 

Q. And the Jason union that you referred to is a union 
of truck drivers ? A. That is right. 

Q. And you were told that if you joined that union you 
would get ten cents an hour higher pay? A. Yes. 

Q. Don’t you know as a matter of fact that they had a 
closed shop contract with that union for truck drivers? 

Mr. Greene: I object. I do not think it is material. 

Trial Examiner Gates. If the witness knows he may 
answer. 

The Witness: What was the question ? 

[The question was read as above recorded.] 

Trial Examiner Gates: You may answer, if you know. 
If you don’t know, say that you don’t know. A. I don’t 
know personally, but it was just talked about it. 

Q. Weren’t you told that you would have to join that 
particular union when you were employed? A. Not that 
I know. 

Q. Weren’t you told that you would have to join 
102 that Jason union sooner or later, to hold your job? 

A. I don’t remember him saying it. 

Q. How long did you work there? A. About three or 
four months. 

Q. Did you leave of your own volition? A. What do 
you mean by that? 

Trial Examiner Gates: Ask him if he quit or was fired. 

The Witness: I quit. 

Q. [By Mr. Hanson] Did you ever join any union while 
you were there? 

Mr. Isserman: I object to it as immateral. 

Trial Examiner Gates: He may answer. 

A. If I joined any union while I was working there? 

Q. [By Mr. Hanson] While you were working there? 
A. I joined after everything was—I went up to this meet¬ 
ing; I went up and joined with the rest of the employees 
upstairs over the Tabor Market. 
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Q. Did you ever join the Jason Union? A. I went to the 
Jason union. I don’t know whether it was before or after 
that. I joined both of them. 

Mr. Hanson: That is all. 

Mr. Greene: No questions. 

Mr. Isserman: No questions. 

Trial Examiner Gates: You testified earlier, in answer 
to a question by Mr. Greene, that you thought you 

103 last worked for the newspaper until the end of 
January. At this meeting in February you were 

still employed by the company, at the time of the February 
18 meeting? 

The Witness: That is right, sir. 

Redirect Examination 

Q. [By Mr. Greene) As I understand it, you began your 
employment some time in January and continued for about 
three months thereafter? A. That is true. 

Mr. Greene: Thank you very much Mr. Paczewicz. 

#**#•#**•• 

Mary J. Harden, a witness called by and on behalf of 
the National Labor Relations Board, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

Q. Were you formerly employed by the New Bed- 

104 ford Standard-Times? A. I was. 

\ 

Q. During what period? A. From approximately 
August 8,1931, to February 13,1945. 

Q. In what capacity? A. Well, I started as a book¬ 
keeper and worked at that for a number of years, and I 
was made secretary to the circulation manager and head 
bookkeeper. 

Q. Who was the circulation manager while you were 
employed there? A. Mr. Kramer and Mr. Cooper during 
that period. 


\ 
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Q. Can you tell us when your employment terminated? 
A. February 13 of this year. 

Q. 1945 ? A. That is right. 

Q. At some time during the course of your employment 
did you become interested in the formation of a labor 
organization of employees? A. Yes; shortly before I was 
fired. 

Q. Shortly before you were fired ? A. Yes. 

Q. Approximately when, using the date February 13? 
A. Approximately two weeks and a half before I was fired. 

Q. Would that place it in the last part of January? 
A. Yes. 

105 Q. What was the first you heard of an organiza¬ 
tion among the employees? A. For a period of two 
or three years there has been much discussion among the 
men in the department about a union. Upon Mr. Kramer’s 
discharge it became much more obvious, particularly 
amongst the men in the department, so several of them 
asked about starting a union, about joining some union. 

Q. Asked who? A. Spoke to me and John Silveira and 
Roland Lamothe, and this Cambra fellow, who is employed 
there, is a member of the A. F. of L. Musicians’ Union, 
and often remarked what the place needed was a good 
union. 

After Mr. Kramer’s discharge I met Mr. Kramer shortly 
afterwards and told him we were very much interested in 
starting a union in the department, that the whole depart¬ 
ment seemed to want one. 

Mr. Kramer had some applications for an independent 
union, and he said he thought it would be a good idea, but 
that was up to us. I got the applications and started a 
union in the department. 

Q. Did you sign one of those applications? A. Yes, T 
did. 

Mr. Greene: Will the reporter mark this as Board’s 
Exhibit 7. 

[Thereupon the document above referred to was marked 
as Board’s Exhibit No. 7 for identification.] 
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106 Q. [By Mr. Greene] I show you what has been 
marked as Board’s Exhibit 7 for identification and 

ask you if that is the application slip which you mentioned? 
A. That is it. 

Q. That is your signature on it? A. It is. 

Mr. Greene: I offer Board’s Exhibit 7. 

Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 

[The document heretofore marked as Board’s Exhibit 
No. 7 for identification was received in evidence.] 

Q. [By Mr. Greene] I call your attention to the fact that 
it bears the date January 27, 1945. Does that enable you 
to state more closely the date that you met Mr. Kramer 
and obtained those applications? A. It was either that day 
or somewhere around it. As soon as we got them we 
started to sign them. 

Q. Mr. Kramer gave you a batch of them? A. He gave 
me, I would say, maybe a hundred, if there were that 
much. 

Q. What did you do with that hundred? A. I gave some 
to John Silveira and passed them around to other people 
to sign. 

Q. Did you give a batch of them to someone else 

107 other than John Silveira? A. I believe John was 
the one that got the most. We sent some down on 

the Cape, too. We gave the Cape driver some for the Cape 
district branches. 

Q. Who was the Cape driver? A. Mr. Lamothe, I think, 
was on the Cape trip at the time. 

Q. When did you next see the applications? Were they 
returned to you? A. Yes, they were. 

Q. At some time was there a meeting called of the em¬ 
ployees who were interested? A. Yes, we did call a meet¬ 
ing. It was toward the end of January. I don’t remember 
just what the date was. We had a meeting. I don’t know 
the name of the building. It is across the street from the 
hotel. 
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Q. Across from the Hotel New Bedford? A. Across 
from the New Bedford Hotel. 

Q. How did you let the employees know of that meeting? 
A. By word of mouth. 

Q. Did you tell some of them? A. Yes; T believe I told 
some of them. 

Q. Did you attend that meeting? A. Yes. 

Q. What was the business of that meeting? A. That 
was to start to elect officers and so forth and make plans 
for the union. 

108 Q. Were officers elected at that meeting? A. Yes. 
Q. Who was elected? A. Mr. Kramer was elected 

president and John Silveira vice-president, and I was 
elected Secretary and Mr. Cooper was elected business 
agent and treasurer. 

Q. Mr. Cooper was treasurer? A. Yes. 

Q. You were not secretary-treasuer? A. No. I am 
quite sure I was just secretary. It is rather vague. I think 
1 was just secretary. 

Q. What were the aims and purposes of the proposed 
union? A. Increase in wages and security on their job. 

Q. That was the purpose for which the organization was 
formed? A. Yes. 

Q. I notice that Board’s Exhibit 7, the application card, 
provides in the top line for an indication as to whether 
or not the signator is a carrier, an employee, or a news¬ 
dealer? A. Yes. 

Q. Was it the intent of the formers of this organization 
to have the carriers become members, or what was the in¬ 
tent in that regard? A. Yes, it was. We felt we would be 
stronger if we had the carriers and eventually the 

109 newsdealers, and have the entire circulation depart¬ 
ment and everyone connected with it belonging to 

this union. We felt it would strengthen the union. 

Q. Was it your contemplation that they should all be a 
part of one union or that there should be various locals or 
chapters? A. We felt that the carriers probably could be 
affiliated with this union. 
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Q. This would be the parent and the carriers would be 
in a local, perhaps? A. Yes. 

Q. I show you Board’s Exhibit No. 3 and ask you if you 
saw the original of that telegram? A. Yes, I did. 

Q. Where did you see it ? A. The night that he wrote it. 

Q. I notice that it bears the date February 1, 6.58 p.m.? 
A. That is right. 

Q. I call your attention to the fact that February 1,1945, 
was on a Thursday ? A. Yes. 

Q. Does that refresh your recollection as to the exact 
date upon which this meeting of employees was held? 
A. That meeting was held on the night this telegram was 
written. 

110 Q. The meeting would have been on February 1? 

A. I would say the meeting was January 31 and the 
telegram was received February 1. 

Q. Did you see Mr. Cooper write the telegram? A. Yes; 
the six of us did. 

Q. Did you go down to the telegraph office with him? 
A. Yes; Joe Cambra, John Silveira and I and several 
others. 

Q. After the conclusion of this meeting? A. I am not 
sure whether this was written before the meeting or after 
the meeting. If it was written at 6.58 it was before the 
meeting because the meeting was held at 7.00 or 7.30. 

Q. And it was on the same day of the meeting? A. Yes; 
this telegram was written, I am almost positive, on the day 
of the meeting. 

Q. Do you have any minutes of that meeting? A. I did 
have them but I can’t find them. I believe there may be 
some in the records that the Guild has. I don’t know. I 
turned over a lot of my records to them. Mr. Isserman 
may be able to find them. 

Q. I asked you to try to find the originals. A. I couldn’t 
find them. 

Mr. Greene: Will you examine your files, Mr. Isserman, 
to see if you have the originals of those minutes? 
Mr. Isserman: I shall. 


Ill 
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Q. [By Mr. Greene] To continue from that, did you go 
to work on the day following that meeting? A. Yes, I did. 

Q. Did you have any conference with any of your supe¬ 
riors? A. Yes; Mr. Mahoney called me up to his office. 

Q. On the day following that meeting? A. Y"es. 

Q. What did Mr. Mahoney have to say? A. First he 
spoke about receiving a telegram from Mr. Cooper and 
asked me if I had known anything about it. I said I was 
sorry that I couldn’t tell him anything about him, that he 
would probably hear more about it later in the day. He 
said, “I understand there is some kind of an organization 
of some sort starting in the circulation department.” He 
said, “Just as a matter of curiosity, what does an intelli¬ 
gent girl like you expect to get out of a union?” 

Prior to that he went on to tell me how good my work 
was with the Standard-Times and so forth. Then he 
questioned me on what I expected to get out of a union. I 
told him I expected job security, that apparently no one 
had security on the Standard-Times, that Mr. Kramer had 
been there a number of years and had been responsible for 
a great part of their success, and if he was fired, like he 
was, the rest of us could expect the same treatment. 
112 Mr. Mahoney, of course, tried to deny that. He 
also told me that Mr. Cooper was responsible for my 
not getting ahead in the department, that for several years 
back I had been offered a position in another office on the 
paper and Mr. Cooper refused it for me. 

I told him the fact of the story was that the position 
had been offered to me and I had refused it. 

He went on to argue with me pro and con on what a 
union would get me, and I insisted that I thought it was a 
good thing and it would make my job more secure, and so 
forth. 

X also stressed the fact that whether I belonged to a 
onion or not my work would continue as it always had 
been. He at that time expressed the fact that he thought 
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my work was very satisfactory, that I was one of the most 
intelligent girls working for the Standard-Times. 

Q. What time of day was that meeting? A. That was 
at about—he had John Silveira in his office before 1 went 
there, so it must have been about 10.30 or 11.00. 

Q. Did you have any other meeting with Mr. Mahoney 
or anyone else on that day? A. Not on that day? 

Q. Did you have some subsequent ones? A. Yes; 

113 Mr. Mahoney called me into his office shortly after 
this. - 

Mr. Mahoney moved down to Mr. Cooper’s office, and 
one day about five o’clock he called me into the office and 
he said very threateningly, “Now you know you are on that 
side of the fence and I am on this side of the fence,” 
pointing to the wall. I said, “Oh, no. Regarding the work 
here we are both on the same side of the fence because I 
am being paid to work to the best of my ability, regardless 
of whether I belong to a union or not.” Just then he 
started to say something else and was interrupted by Mr. 
Hayes, the mailing room foreman, and that was the end of 
the conversation. 

Q. Drawing your attention to the calendar again, I ask 
you to notice that February 5 was a Monday, the 4th was 
Sunday, and the 3rd was Saturday. When would you say, 
with respect to those dates, was your conversation with 
Mr. Mahoney? A. I would say it was February 1—that 
was one of them, and I think Mr. Mahoney moved to Mr. 
Cooper’s office about the following Monday; it may have 
been Saturday or Monday. It was, I would say, approxi¬ 
mately February 7 that he spoke to me. 

Q. That he spoke to you the second time? A. His last 
conversation, yes. 

Q. You continued to work after this meeting for 

114 approximately 13 days? A. That is right. 

Q. Was there any difference in your work or your 
duties? A. Yes, a great deal of difference after that. 

Q. What was the difference? A. Mr. Mahoney moved 
down to the circulation department. At that first meet- 
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ing with Mr. Mahoney he told me he was depending on 
John and me to see that the things in the department moved 
as smoothly as they had in the past and I assured him we 
would do as we had always done. 

A couple of days after that he moved downstairs and 
brought his secretary with him. I always had handled the 
mail and any changes coming through and divided up the 
mail for the different people. They took that away from 
me. I didn’t have to do that any more. They also an¬ 
swered the circulation mail. I was not given any dictation 
any more. That was work that took a good part of the 
morning and sometimes part of the afternoon in handling 
it. 

Q. "What other alterations were there in your duties? 
A. That is what happened when Mr. Mahoney first came 
downstairs. 

A couple of days after that, or maybe the day after—I 
am not sure how long a period was in between—Mr. 
Mahoney brought in Mrs. Barney, a girl who had been 
fired—hadn’t been fired, but two years before when 
115 the Audit man from the Audit Bureau of Circulation 
came in, they found her records were not kept up 
as they should have been, and Mr. Cooper suggested to her 
at that time that she take another job in the department 
and that someone else would take over the mail subscrip¬ 
tions. She didn’t want to do that and she just left of her 
own volition. 

They brought her back and Mr. Mahoney came to my 
desk with her and said, “You are to show her your work, 
and I mean show her,” and I said, “Yes.” 

Q. Approximately when was this? A. I would say that 
was two days after Mr. Mahoney moved downstairs. 

Q. That would be about the 7th? A. If he came down 
about the 3rd I would say she came in about the 6th or 7th. 

When she worked there before I had been quite friendly 
with her and, naturally, when she came back and was work¬ 
ing against the rest of us I was not cordial with her but I 
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did speak to her about what was necessary as far as the 
work was concerned. 

Q. You instructed her in what your duties were? 
A. Yes. 

Q. What did you do in the meantime? A. Fortunately 
some of my work was still to be done. We had a lot 

116 of new help and we were pretty busy and there was 
the Cape Cod Standard-Times A. B. C. book was 

behind. Catching up on that kept me busy or else I 
wouldn’t have anything to do. 

Q. Normally did you have complete charge of the books? 
A. I took card of the A. B. C. records. 

Q. Did you have the combination to the safe? A. Yes, I 
did. That came after this. 

Q. Was that combination taken away from you? A. Yes. 
Q. When was that? A. Mr. Kelleher was brought in 
one morning, and the first thing he did when he came in 
was to come over to my desk and ask me to give to him all 
the keys that I had for the office, the safe, the stock room, 
and so forth, to turn them all over to him. He also asked 
me to give the combination to the safe. 

The next morning when I came in he turned this com¬ 
bination over to Miss Pacheco, Mr. Mahoney’s secretary. 

The next morning when I came in the bookkeepers and 
so forth went to work at 8.30 and Miss Pacheco was late 
coming in, and I, feeling that I was being of help, asked 
Mr. Kelleher if he would like me to open the safe, and 
he said, “Oh, no.” The girls sat there till after quarter 
past nine waiting for Miss Pacheco to open the safe, when 
I knew the combination and could have opened it very 
easily. 

117 Q. Were other duties taken away from you? 
A. After that they asked me to do nothing. 

Q. How long a period went on when you had no work to 
do except catching up on the books ? A. I would say from 
about the 6th to the 13th. For about a week there I had 
to look around to keep busy. 
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By the way, I would like to add that when Miss Barney 
was there—she had handled the A. B. C. book several years 
before, so that she knew that work more or less and I 
just had to refresh her memory—she didn’t want to sit 
near my desk, and I felt that the Standard-Times might 
say that I wouldn’t teach her. She refused to sit at my 
desk and I brought this fact out to Miss Pacheco. I said, 
“I hope you will notice that Miss Barney does not sit 
near my desk any longer than she can help.” I also men¬ 
tioned it to Beatrice Roderick, one of the bookkeepers. 

Q. On February' 13 you were discharged? A. About 
ten minutes past five Mr. Mahoney came over to me and 
handed me this letter [later marked as Board’s Exhibit 8]. 
He didn’t say a word, just handed me the letter. It was 
my discharge. 

Mr. Greene: Mr. Reporter, will you mark this as Board’s 
Exhibit 8 for identification. 

[Thereupon the document above referred to was marked 
as Board’s Exhibit No. 8 for identification.] 

118 Q. [By Mr. Greene] I show you what has been 
marked as Board’s Exhibit No. 8 for identification 
and ask you if that is the letter to which you refer? 
A. That is right. 

Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 

[The document heretofore marked as Board’s Exhibit 
No. 8 for identification -was received in evidence.] 

Q. [By Mr. Greene] I note that one of the reasons stated 
in Board’s Exhibit 8 is “neglect of your work.” Were you 
ever accused of neglecting your work? A. Never. 

Q. In fact, you stated that as recently as February 1 
or February 2 you were complimented on your work? 
A. Yes. 

Q. Were you ever accused of “disregard of instruc¬ 
tions”? A. Never. 

Q. Or “interfering with the work of others of the de¬ 
partment”? A. Never. 
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Q. Incidentally you told us that this first meeting in 
Mr. Mahoney’s office occurred probably about 10.30, be¬ 
cause Mr. Silveira had been in there first? A. Yes, prior 
to my going there. 

Q. Was any mention made of Mr. Silveira while 
119 you were there with Mr. Mahoney? A. I believe 
he did say that he had been talking to Mr. Silveira. 

• ***«**•*• 

124 Direct Examination [Continued] 

Q. [By Mr. Greene] I think when we adjourned yester¬ 
day we had reached the point of your discharge and you 
produced in evidence the original of the letter of discharge. 

Was any other reason given to you for your discharge 
than the reasons outlined in that letter that has been marked 
as Board’s Exhibit 8? A. No. Prior to the time of my 
joining the union my work was always highly complimented 
by most of the executives on the Standard-Times. 

Q. No other reason was given you for your discharge or 
no other excuse? A. No. 

Q. Subsequent to your discharge did you attend any 
union meetings? A. Yes. 

Q. Did you attend the meeting which has been identified 
here as having been held on February 18, 1945? A. Yes, 
I did. 

125 Q. Do you know Mr. Jerry Kelleher? A. Yes, I 
do. 

Q. Did you see him there or in the vicinity? A. No, I 
was early and I didn’t see him. He hadn’t reached there 
when I got there. 

Mr. Hanson: I object to that. 

Trial Examiner Gates: It may be stricken. 

Mr. Hanson: Let the first part of the answer of the wit¬ 
ness stand. 

Q. [By Mr. Greene] You did not see him? A. I didn’t 
see him. 

Q. You testified, I think, that you were elected secretary 
of the Newspaper and Radio Workers Protective Associ¬ 
ation of Southeastern Massachusetts? A. Yes, I did. 
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Did you take the minutes of that meeting of February 
18, 1945? A. Yes, I did. 

Q. Have you made a search for the original of those 
minutes? A. Yes, I have but I haven’t been able to find 
them. 

Mr. Greene: Will the reporter mark this as the Board’s 
exhibit next in order for identification. 

[Thereupon the document above referred to was marked 
as Board’s Exhibit No. 9 for identification.] 

Q. [By Mr. Greene] I show you what has been marked as 
Board’s Exhibit 9 for identification and ask you if 

126 . that is a copy of the minutes which you took of that 

meeting of the Independent Association on February 
18? A. Yes. 

Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 

[The document heretofore marked as Board’s Exhibit 
No. 9 for identification was received in evidence.] 

Mr. Greene: Mark that, please, as Board’s Exhibit 10. 

[Thereupon the document above referred to was marked 
as Board’s Exhibit No. 10 for identification.] 

Q. [By Mr. Greene] I note in Board’s Exhibit 9 that the 
meeting adjourned at approximately 4.00 p.m. Is that 
correct? A. Yes. 

Q. What happened after that meeting adjourned ? A. T 
believe there was a Mr. MacLean, from the Guild office in 
Boston, came down with two other men, and Mr. Kramer 
introduced them to us and they explained the benefits that 
were to be gained by joining the Guild and explained that 
they had more power than we would have had as an inde¬ 
pendent union. 

We had already dissolved the independent union at 
that time. We voted at that first meeting to join the Guild. 

Q. At the first meeting, represented by Board’s Exhibit 
9? A. Yes. So they went on to explain what the 

127 Guild had to offer and we signed cards and became 
members of the Guild. 
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Q. Was there a meeting of the Guild held at that time? 
A. In this other meeting we held a meeting of the Guild. It 
was the first meeting. 

Q. Were officers elected? A. Yes, they were. 

Q. What officers were elected? A. As I remember, I 
believe John Silveira was elected president; I think John 
Vieira was elected vice-president; I was elected secretary 
and treasurer. 

Q. I show you what has been marked as Board’s Exhibit 
10.1 ask you if you made a search for the minutes of that 
meeting. A. This is my duplicate of the original. Isn’t this 
the duplicate of mine ? I am positive that it is. 

Q. That is a duplicate. You have been unable to find the 
original itself? A. I will look further. If I find it I will 
mail it to you. 

Mr. Greene: I offer Board’s Exhibit 10. 

Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 

[The document heretofore marked as Board’s Exhibit 
No. 10 for identification was received in evidence.] 
128 Q. [By Mr. Greene] Are you presently employed? 

A. Yes; I am office manager at the South Sea Fish 
Company. 

Q. Do you consider your job at least substantially equiv¬ 
alent to the job that you had at the Standard-Times? 
A. I consider it much better. I get $55 a week on the job I 
am doing now. 

Q. Are you interested in your job back at the Standard- 
Times? A. I certainly am not. 

Q. When did you form any intention not to seek re¬ 
employment? A. When I went to work for Lawrence 
Brothers I found out what it was like to work for a company 
with principles. 

Q. When did you go to work for Lawrence Brothers? 

A. I think it was the first week in March, about March 4. 

Q. You were out of work in all approximately two weeks? 
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A. Two weeks or two weeks and a half. The first Monday 
in March I believe I went to work there. 

Mr. Greene: That is all. 

Cross Examination 

Q. [By Mr. Hanson] You had been secretary to Mr. 
Cooper for a good many years? A. Yes; I would say 
about five or six years I had been secretary. 

Q. And Mr. Cooper was the circulation manager 

129 of the Standard-Times ? A. Yes. 

Q. The paper which is published by E. Anthony & 
Sons, Inc.? A. Yes. 

Q. Who kept the files for Mr. Cooper’s Office? A. Who 
kept the files for Mr. Cooper’s office? 

Q. Yes. A. I kept some and he kept some. 

Q. Just which ones did you keep? A. Any that he would 
give me to file I would keep. 

Q. Did he have a confidential file that you never saw? 
A. I wouldn’t say they were confidential, but he did have 
some files that I didn’t handle. 

Q. On the day that Mr. Cooper’s resignation was re¬ 
ceived were you asked by anyone of your superiors at the 
Standard-Times to turn over his files? A. No. 

Q. Were you asked to do so on any day subsequent to 
that? A. No—I might add that I was not asked to give 
them anything but I was asked for the keys to the files and 
they went through Mr. Cooper’s desk, so they probably got 
it themselves. 

Q. Don’t you remember a conversation with Mr. Ma¬ 
honey? A. No. I remember him asking me for keys to the 
files and he took those and he went through them and his 
secretary went through them. 

130 Q. Don’t you recall that Mr. Mahoney asked you 
what had become of certain things that were missing? 

A. I believe he asked me if there was anything else, that 
he thought there were some missing. I said I wouldn’t 
know, that what was there was all I knew about. 
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Q. Don’t you recall that Mr. Mahoney specifically asked 
you to get out the folder containing letters and memoranda 
to Mr. 0 ’Brien concerning contracts with the carrier boys ? 
A. I remember him asking for some letter about carrier 
boys for Mr. O’Brien. I told him I had never seen that 
letter and never had handled it. 

Q. Didn’t he ask you if you handled the files? A. I don’t 
think he did. I don’t remember that he did. 

Q. Did he ask you for a particular file containing notes 
and memoranda that had been written to Mr. O’Brien 
concerning contracts signed with carrier boys? A. He 
asked for some letter that he was looking for from Mr. 
O’Brien and asked me if I knew where it was or if I had 
filed it. I told him I hadn’t, that I had never seen the letter 
that he referred to. 

Q. Did he ask you if you did all the filing? A. No; he 
didn’t ask me if I did all the filing. 

Q. Didn’t he ask you what had happened to the file? 
A. No. 

Q. Did he ask you if there were any memos to 
131 Mr. Kramer from Mr. Cooper there? A. I don’t 
remember him asking, but there was a file in the 
cabinet with memos from Mr. Kramer and to Mr. Kramer. 

Q. Did you get that for Mr. Mahoney at that time? 
A. No; he didn’t ask me for that. 

Q. Are you sure of that? A. He went into that file with 
Miss Pacheco and he looked for what he wanted himself. 

Q. Do you know, of your own knowledge, that after Mr. 
Cooper left his files were almost as bare as Mother Hub¬ 
bard’s Cupboard? A. No; I don’t know whether they were 
or not. 

Q. And you were not asked by Mr. Mahoney to produce 
certain files for him? A. Mr. Mahoney asked me if I 
knew of other files. I told him the files were either in the 
locked cabinets or in Mr. Cooper’s desk. 

Q. You were not asked to produce those files? A. No. 

Q. And you didn’t offer to help Mr. Mahoney? A. They 
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took the keys to the files away from me and it was very 
definite that I was not to go into those files. 

Q. Do you know Mrs. Jessie Caton? A. Yes, I do. 

Q. She had been employed on the Standard-Times 

132 for several years, had she not? A. Yes, as elevator 
operator first, and Mr. Cooper brought her in to the 

circulation department and she left without notice. 

Q. She was a galley clerk for some time? A. Not for 
some time. She was a galley clerk for two or three months. 

Q. Then she was rehired on the first of February? 
A. Yes, by Mr. Mahoney, to replace a girl that belonged to 
the union. 

Mr. Hanson: 1 object to the answer. 

Trial Examiner Gates: It may stand. 

Q. [By Mr. Hanson] You had some words with' Mrs. 
Caton on that morning? A. No; I don’t believe on the 
morning that she was hired, I didn’t. To what words do you 
refer? 

Q. Do you recall going up the stairs to the mezzainine and 
making a remark to her? A. Yes, I do. 

Q. What did you say? A. I called her a son-of-a-bitch 
and I expected the Standard-Times to be small enough to 
bring that up. 

I would like to explain that, if I may. 

From the time when we had joined the union it was made 
very clear that we were being frowned upon by the 

133 company and they did everything to stress that fact. 
They brought in this Jessie Caton to replace a girl 

who had taken over the galley clerk’s job. Jessie Caton 
was told by Mr. Cooper that she was going to be taken off 
that galley job prior to our joining the union because she 
was inefficient and made too many mistakes. Mr. Cooper 
spoke to her and told her that perhaps she didn’t have the 
background to handle this job and maybe the best thing to 
do would be to put her on one of these jobs in which she 
would get more experience. 

She was very much offended because he was going to re¬ 
move her and she left that afternoon and didn’t show up 
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again until Mr. Mahoney brought her in and took her over 
to the new galley clerk and told her that Jessie was going 
to take this job back. 

Jessie became very independent and very snooty when 
she came back and Jessie was sneery to all the girls in the 
department, and the day that this referred to—and which I 
again repeat is pretty small—I was coming down the steps 
from this half-floor and I looked down at the girl and she 
sneered, and I said, “You son-of-a-biteh! ,, and I still think 
she is one. 

Q. You were not quite correct when you said that you 
had not interfered with the work of others? 

Mr. Isserman: The record speaks for itself. She is 
134 asked if she was quite correct. 

Mr. Greene: Whether that is interference with the 
work of others and whether her answer was correct may be 
shown bv the record. 

Trial Examiner Gates: I don’t recall such a statement by 
the witness. 

Mr. Hanson: Oh, yes, it was made in answer to a question 
by Mr. Greene. 

Trial Examiner Gates: Objection overruled. You may 
answer. 

The Witness: May I have the question? 

[The question was read as above recorded.] 

A. I don’t call that interfering with the work of others, 
and it certainly didn’t seem to interfere with her. She 
kept on with her work and was very happy about the whole 
situation. 

Q. How about Miss or Mrs. Barney? Do you know her? 
A. I do. 

Q. Did Mr. Mahoney give you any instructions as to 
showing her what to do? A. Yes, he did. As I testified 
before, under Mr. Greene’s question, Mr. Mahoney brought 
her over to my desk and he said, “You are to teach her 
your work, and I mean teach her your work.” 

Q. Did you teach her your work? A. I did. 
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Q. For bow long a period i A. During tbe time that I 
was there—from the day she came in to the day I was fired. 

Q. What were your relations with Mrs. Barney? 

Mr. Isserman: Just a moment. I think counsel ought to 
explain the kind of relations. 

Trial Examiner Gates: I think the witness can take care 
of herself. Objection overruled. 

A. Socially they were very cool. As far as business was 
concerned, I showed her what I had to do but, as I stated 
before, she didn’t like to stay near my desk and she kept 
away from it every opportunity she could. I brought that 
to the attention of Mr. Mahoney’s secretary and also to the 
attention of the girl who sat beside my desk. 

Q. Did you have any social relations with Mrs. Barney 
outside the office? A. I certainly would not. I am only 
human. I had been friendly with her before, and she came in 
knowing that she was preparing to fight a union. I don’t 
think you would have been friendly with anybody under the 
circumstances. 

Q. You were not friendly with her around the office? 
A. No. I just told her what I had to do as far as business 
was concerned, and that was all. That is all I had to do. 

Q. How were your relations with Mr. Cooper? 
136 A. My relations with Mr. Cooper were always very 
cordial. 

Q. I believe he testified you were with him on the evening 
when he sent the telegram of resignation? A. Yes, I and 
about five or six other people. 

Q. And that you had attended meetings of the Newspaper 
and Radio Workers Protective Association on an occasion 
or two occasions before that? A. That is right. 

Q. And you saw he was present at both meetings? 
A. Yes, he was. 

Q. And he helped to organize that Association, did he 
not? A. I wouldn’t say that he helped to organize it. In 
the department I would say that perhaps John Silveira and 
I were the most active in organizing it. 
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Q. He participated in the organization meetings? 
A. Yes. 

Q. And Mr. Kramer did, too? A. Yes, he did. 

Q. I believe you testified that when you first spoke to 
Mr. Kramer about it he brought out some of these applica¬ 
tion blanks? A. Yes. 

Q. That were already printed? A. Yes. 

137 Q. How long was that after Mr. Kramer had been 
discharged from the paper? A. I wouldn’t be too 

definite but I would say it was a day or two. At the most, 
three days. 

Q. Do you know where he had those printed? A. No; 
I didn’t know. 

Q. Did he tell you how long he had them printed? 
A. No, he didn’t. 

Q. I thought you testified he said he had them printed 
quite a while ? A. He didn’t tell me how long. He may have 
had them for a while. I don’t know how long. 

Q. I thought you testified that he told you that lie had 
them printed? A. Yes—he told me what? 

Q. That he had them printed up for some time just in 
anticipation of that kind of a situation? A. I don’t know 
what his anticipations were. I don’t know what goes on in 
his mind. He just told me that he had had them for some 
time. 

Q. Do you know that at the time Mr. Kramer left he was 
given six months’ pay? A. I did know at the time. Prac¬ 
tically every employee of the department was told about 
that in their various meetings with Mr. Mahoney, 

138 but Mr. Mahoney evidently didn’t get to that point 
with me. He didn’t tell me about it. 

Q. Then the answer is no? A. That is right. I would 
like to explain how it was. 

. Q. You did hear about it from others? A. From quite 
a few others. 

Q. That he had been given six months’ pay? A. Yes. 

Q. And that this happened within a day or two after his 
discharge? A. Yes. I would say at the most three days. 
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Q. Board’s Exhibit 9, which purports to be the minutes 
of the meeting of the Newspaper and Radio Workers Pro¬ 
tective Association, of February 18, states that you “Voted 
unanimously to dissolve the Newspaper and Radio Workers 
Protective Association of Southeastern Massachusetts” and 
then “Voted unanimously to affiliate and become a part of 
the American Newspaper Guild and to adopt the name of 
Newspaper Guild of New Bedford”? A. Yes. 

Q. These minutes show that you convened at two o’clock 
and adjourned at four o’clock. Do you mean to say that you 
voted to affiliate with the Guild before you had heard any¬ 
thing from any of the Guild people? A. Yes. We knew the 

Guild was powerful and strong in the-We had heard 

enough about it to know that. 

139 Q. Was there any member of the Guild present at 
this meeting from 2.00 to 4.00? A. If they came in 
—I know they came in very late in the afternoon. If they 
came in they came in just before our meeting was over. I 
wouldn’t say definitely. I am not too sure about it but I 
know they came in very late in the afternoon. 

Q. Board’s Exhibit 10 purports to be your minutes of the 
meeting of the Newspaper Guild of New Bedford that con¬ 
vened at 4.15 p.m. on February 18 and adjourned at 5.15 
p.m., on February 18. At either one of those meetings was 
anv vote taken to ask a charter from the American News- 
paper Guild? A. Yes. I believe at the meeting where we 
became members of the Guild it was voted that we would 
follow the procedure that was necessary to become charter 
members of the Guild. If it was not set out it was under¬ 
stood we were going to get a charter. 

Q. Did you ever get it? A. I don’t believe we have got 
that yet. 

Q. Are you still secretary-treasurer of the organization? 
A. Yes. 

Q. What is your present position? A. You mean where 
do I work now? 
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Q. Yes. A. I am office manager at the South Sea Fish 
Company. 

140 Q. That company is not engaged in the publication 
of a newspaper? A. No, sir. 

Mr. Isserman: Off the record, if we may. 

Trial Examiner Gates: I think it had better be on the 
record. 

Mr. Isserman: Under our Guild constitution, Article IT, 
Section 4, it is specifically provided that ‘ ‘ a member who be¬ 
comes unemployed because of Guild activity shall not be 
declared ineligible by reason of the natrue of his subsequent 
employment.” 

In other words, a person who is discharged, as Miss 
Harden was in this case, for alleged Guild activities, re¬ 
tains his or her membership in the Guild as long as he or 
she pays dues. 

Mr. Hansen: I object to that comment and move that it 
be stricken. 

Trial Examiner Gates: To what are you objecting? 

Mr. Hanson: The last comment of counsel for the Guild, 
that “a person discharged as Miss Harden was”. 

Trial Examiner Gates: That may be stricken. 

Mr. Isserman: I still insist that that is correct. I am not 
testifying. It is a statement I made as counsel. It is not in 
the nature of testimony. 

Trial Examiner Gates: I merely wanted in the 

141 record at that point the matter of eligibility. 

Q. [By Mr. Hanson] You have testified, have you 
not, that you have no intention of returning to the Standard- 
Times even if the Board should approve your claim? Is 
that correct? A. That is right. 

Q. Did the Guild make any charge of you people when 
you affiliated with it? 

142 Mr. Greene: I object. I don’t understand the 
question. 

Mr. Isserman: Just a moment. 

Trial Examiner Gates: I think it might be well to reframe 
the question. 



148 


Q. [By Mr. Hanson] Were you all asked to sign applica¬ 
tion cards for membership in the Guild? A. Yes. I had 
application cards from Mr. MacLean and I asked the people 
to come up and sign them at that meeting. 

Q. Did you collect initiation fees or dues from them when 
they signed? 

Mr. Isserman: I object. 

Trial Examiner Gates: Sustained. 

Mr. Hanson: Exception. 

Q. [By Mr. Hanson] You had a talk with Mr. Mahoney 
before you were discharged, did you not? A. Yes. 

Q. Did he tell you at that time that the company could 
no longer stand the atmosphere that you had created down 
in that department after Mr. Cooper’s departure? A. No; 
he certainly never did say any such thing. 

Q. He did not? A. Mr. Mahoney never said a word to 
me. He gave me me letter of discharge and all he did was 
hand me the letter and he didn’t say a word. I might add 
that he looked a little embarrassed by it and I should 
143 think he would be. 

Q. But you were not? A. I certainly was. Of 
course I was. I had worked for them for 13 years and to 
have them do a thing like that, naturally T was embarrassed. 

Q. Were you accustomed to calling any of your fellow 
employees names such as you called Mrs. Caton? A. No; 
I was not. 

Q. That was the one and only occasion? A. Yes, that I 
called her that, and I am not retracting it now either. 

Q. You occasionally took time off from your work there, 
didn’t you? A. I might some time or other ask for an hour 
off or maybe ask for an afternoon off, but I also put in a 
good many hours that I was never paid for. 

Q. When you took time off whom would you ask for it? 
A. I would ask Mr. Cooper. He was my boss. 

Q. After Mr. Cooper left whom would you ask? A. After 
Mr. Cooper left ? 

Q. Yes. A. I wouldn’t go unless Mr. Cooper knew about 
it. 
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Q. I mean after Mr. Cooper left the employ of the paper ? 
A. After Mr. Cooper left the employ I didn’t leave at any 
time after that. 

144 Q. Wasn’t there one afternoon during that period 
in the latter part of January or first of February 

when you took time off without asking permission? A. 
There certainly was not. 

Q. l)o you remember taking an afternoon off at that time 
for any purpose? A. No, I didn’t, except my regular after¬ 
noon. If it was my regular afternoon off I took it. 

Q. You had a regular afternoon off, didn’t you? A. Yes. 
Q. About what time was that Cooper telegram sent? 
A. I don’t remember. I noticed on the telegram it said 6.58. 
I don’t remember definitely what time it was. Apparently 
the Telegraph Company would know. 

Q. You had been at a meeting with Mr. Cooper prior to 
that? A. Yes. 

Q. When did that meeting get together? A. That meet¬ 
ing was at 7.00 or 7.30. That is why if that telegram said 
6.58, I believe we had been to Mr. Minkin’s office. He may 
have written that just before we went to the meeting. If 
the telegram says 6.58, the telegraph company keeps their 
records. I should think they would know. I don’t remember. 
Q. You are not certain whether you were with him 

145 at the time of sending the telegram, before or after 
the meeting? A. I am certain I was with him but 

I don’t remember whether it was before or after. 

Q. How long before this did you know that Mr. Cooper 
was going to resign? 

Mr. Isserman: I object to that as immaterial. 

Trial Examiner Gates: She may answer if she knows. 

A. I wouldn’t know definitely when he had made up his 
mind to resign. 

Q. [By Mr. Hanson] Did he tell you at any time before 
February 1 that he was going to resign? A. No. 

Q. Was his resignation a surprise to you? A. No, it was 
not. 
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Q. Why wasn’t it, if he had not discussed it with you? 
A. Well, he had been asked by Joe Cambra, John Silveira 
and Roland Lamoth to resign and become the business agent 
of the union. When he made up his mind to do it I do not 
know. 

Q. Did you attend any meeting between Kramer and 
Cooper during this period prior to February 1, where they 
discussed it? A. No. 

Q. The only ones you attended were the regular meet¬ 
ings A. The regular meetings. 

146 Q. You did talk to Mr. Kramer about it? A. Yes; 
I met Mr. Kramer and talked to him about it. 

Q. Where did you meet him ? A. I believe somewhere on 
the street down town when I got those forms. 

Q. He had them in his pocket? A. He didn’t give them 
to me at that time. He gave them to me later. I met him 
several times. 

Q. Always on the street? A. Yes, except on a couple of 
occasions when we met in Mr. Minkin’s office. 

Q. Mr. Minkin, I believe you said, is a lawyer? A. Yes; 
that is right. 

Redirect Examination 

Q. [By Mr. Isserman] Prior to Mr. Cooper’s resignation 
or immediately thereafter did you have occasion to destroy 
any of Mr. Cooper’s flies? A. I certainly did not. 

Q. Did you hide any of his files? A. I did not. 

Q. Did you remove any of his files from the filing cabinet? 
A. No. 

Q. Did you help him in any fashion, directly or in¬ 
directly to destroy, remove, or hide files belonging to 

147 the company? A. I did not. 

Q. Did you have any knowledge of any files that 
were removed? A. No; I did not. 

Q. [By Mr. Greene] Were you ever told that any of the 
reasons for your discharge were for the removal or de¬ 
struction of files, taking time off without permission, or the 
use of profanity? A. No; I was not told a thing when I 
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was discharged. I was given that note by Mr. Mahoney 
and that is all he said to me, “You can go upstairs and get 
your pay”, and I got paid just through the night that I 
worked. 

Q. [By Mr. Isserman] How many days prior to your 
discharge did you use that bit of profanity? A. It was 
about the second day that Jessie Caton had been hired. I 
would say she came in about the 5th or 6th of February and 
it was about the 5th or 6th that I said that to her. 

Q. When were you discharged? A. The 13th. 

Q. Between the 5th or 6th of February and the 13th, did 
anybody have occasion to reprimand you because of the use 
of words? A. No; they didn’t. No one said a thing about 
it. 

Recross Examination 

Q. [By Mr. Hanson] Were you told while you were 

148 still in the employ of the Standard-Times that Mr. 
Cooper’s files had been missing? A. No. No one 

ever said anything to me. I believe Mr. Mahoney asked, 
“Shouldn’t there be more files in here?” and I said, “As far 

as I know, all the files are in there.” 

********** 

Edmund B. Ellison, a witness called by and on behalf of 
the National Labor Relations Board, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

********** 

Q. Were you formerly employed by the Standard- 
Times in New Bedford? A. Yes, sir, I was. 

Q. In what capacity were you employed at the time 

149 of your termination? A. At the time of my termina¬ 
tion? 

Q. Yes. A. Sort of supervisor on the Cape. 

Q. Do you know John Silveira’s job in New Bedford? 
A. Yes. 



Q. Would your job on the Cape be analogous to his? 
A. Yes, it would. 

Q. Did you have a title ? A. For business purposes, yes. 

Q. What was your title? A. For business purposes I 
was permitted to use the title of circulation manager, but 
for the Editor and Publisher Year Book it was not per¬ 
mitted to be declared. 

Q. When were you employed by this Company? A. Feb¬ 
ruary 4,1928. 

Q. When were you terminated? A. February 14, 1945. 

Q. Were you employed by them continuously from Febru¬ 
ary 4,1928, to February 14,1945? A. Yes, I was. 

Q. A period of seventeen years ? A. That is right. 

Q. In what capacity were you first employed by the 
Standard-Times? A. As a subscription solicitor, 
150 knocking on doors, securing new subscriptions. 

Q. Some time during the course of your employ¬ 
ment did an organization of an independent union among the 
employees of the Standard-Times come to your attention? 
A. Yes, it did. 

Q. When did you first hear of that and from whom ? A. I 
believe it was on or about January 29. 

Q. How did you hear about it? A. Well, I had to make 
one of my periodic trips to New Bedford to see my superior, 
Mr. Cooper, and when I got in the office there was someone 
in his office, so I waited outside, and while I was outside 
there was a little bit of tension around the office and, as I 
recall it, a couple of people asked me if I would consider 
joining a union which was being formed for the betterment 
of working conditions. 

Q. Do you know who spoke to you? A. There were two. 
There was Mary Harden and John Silveira, both of whom 
spoke to me about it. 

Q. What did you answer them? A. After a few minutes’ 
thought I decided I would. 

Q. Did they give you an application blank? A. Yes, thev 
did. 
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Q. At that time? A. Yes, they did. 

Mr. Greene: Mark this, please, as Board’s Exhibit 

11 . 

151 [Thereupon the document above referred to was 
marked as Board’s Exhibit No. 11 for identification.] 

Q. I show you what has been marked as Board’s Exhibit 
11 and ask you if that is the application card which Mary 
Harden or John Silveira gave you and which you signed? 
A. Yes, it is. 

Q. And that is your signature ? A. That is correct. 

Q. Does that refresh your recollection as to the date? I 
note it is dated January 29, 1945. A. Yes, it does. 

Mr. Greene: I offer Board’s Exhibit 11. 

Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 

[The document heretofore marked as Board’s Exhibit 
No. 11 for identification was received in evidence.] 

Q. [Bv Mr. Greene] Did they give you any more cards 
than that one to sign? A. Not that I recall. 

Q. Did they give you any to take back to Hyannis to get 
signed? A. No. 

Q. Did you have any other conversation on that date with 
regard to this independent union? A. Merely in the line 
of a discussion. 

152 Q. While you were waiting outside of Mr. Cooper’s 
office? A. With other employees. 

Q. When was the next you heard about it? A. The fol¬ 
lowing afternoon. 

Q. That would lie the 30th? A. I believe it was the 
following afternoon, with Boland Lamothe, who was the 
driver of the Cape trip to Hyannis, who notified myself and 
two or three other district managers, and when he arrived 
in Falmouth notified the Falmouth district manager to the 
effect that there would be a meeting in New Bedford that 
night. 

Q. A meeting of what? A. A meeting of the circulation 
department, with the intention of forming a union for the 




154 


purpose of collective bargaining and to improve conditions 
and effect more job security. 

Q. Was that meeting for that evening, the evening he 
notified you ? A. I believe it was. I am quite sure it was. 

Q. Did you attend that meeting? A. Yes, I did. 

Q. That is the meeting that was held in the hall opposite 
the New Bedford Hotel? A. Yes; that is the Central 
Labor Union, I believe. 

Q. Were you elected an officer of that organization ? 

153 A. No; I was not. 

Q. When was the next you heard of the independ¬ 
ent union? A. In what respect? 

Q. In any respect? A. Well, I would say that about two 
or three days later on or about February 2,1 would say, one 
of the district managers was out sick so. of course, 1 
naturally went out to cover up for him, and did his work 
collecting. 

When I came back in the office about noontime there was 
a call for me according to Mr. Gaylord. 

Q. Who is Mr. Gaylord ? A. Mr. Gaylord is the business 
manager of the Cape Cod Standard-Times. 

Q. Do you know his first name ? A. Dan B. 

Q. Was he a superior of yours at the Hyannis office? 
A. At the Hyannis office. 

Q. Is he the top official at the Hyannis office? A. No; he 
is second. 

Q. Who is the top official at the Hyannis office? A. Hal¬ 
ford R. Houser. 

Q. What did Dan B. Gaylord tell you you were wanted 
for? A. Gaylord said Mr. Brewer had called for me. 

Q. Mr. Basil Brewer? A. That is correct. Gav- 

154 lord explained that I was out collecting, replacing a 
man who was sick, and according to Gaylord Mr. 

Brewer said to Gaylord, “Are you sure he is out collect¬ 
ing?” Gaylord said, “Oh, yes, I am quite sure of it. I saw 
him take the bills out/’ because I had told Gaylord where I 
was going and what I intended to do. Gaylord said that 
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Mr. Brewer had requested that I call Mr. Mahoney as soon 
as I returned to the office. 

Q. That is the Mr. Mahoney who is business manager at 
New Bedford? A. At New Bedford. 

Q. Did you call Mr. Mahoney? A. Yes, I did. It was 
about noon when I returned, so I put in a call for Mr. 
Mahoney, and he asked me if I would be able to get away that 
afternoon, and I replied that due to the fact that the Dis¬ 
trict Manager was sick and I had been making collections 
I also had to take over the delivery of a few paper routes 
for that man as well as two routes that I had been delivering 
myself, due to the fact that newspaper boys were scarce at 
the time. 

Q. Give us the rest of your conversation? A. Then he 
asked about what time I could get to New Bedford if the 
need arose that I should come to New Bedford, so I said that 
I possibly couldn’t leave much before six o’clock. So he 
said, “Well, then, can you come up?” I said, “Certainly.” 

He said, “Well, then. I’ll meet you at the office. 
155 Don’t wait for supper. We will have supper when 
you get up here.” He said, “What time will you be 
here?” I said, “It should be in the neighborhood of 7.15 
or 7.30.” He said, “That is fine. I will be expecting you.” 

I went home for lunch and while I was at home I got a 
call again from Mr. Mahoney in New Bedford telling me 
that the plans had been changed and would I just as soon 
meet him at his home in Marion and what time could I get 
there. 

So I suggested that I allow him time to have had his 
supper and I would get there about 7.15 or 7.30, as I had 
originally planned to come to New Bedford. That was the 
end of that conversation. 

Q. Did you go to Marion that evening, to Mr. Mahoney’s 
home? A. Yes, I did. 

Q. What time did you arrive there? A. Approximately 
7.30. 

Q. What happened in Mr. Mahoney’s home? Tell us as 
much as you recall of your conversation with him there? 



A. When I got into Mr. Mahoney’s home there was natu¬ 
rally a greeting. I was familiar with Mr. Mahoney and 
knew his wife, had known them for a number of years, and 
after a few minutes’ preliminary greetings the ladies, his 
wife and my sister, left the room and we drew up chairs by 
the fireplace. He offered me a drink, which I refused, and 
he said, “Of course, you know what you are here 

156 for?” I said, “Why?” Mr. Mahoney said, “Let 
me put it this way: Do you belong to the union?” 

I said, “Yes.” He said, “Well, that makes it easier.” So 
he then proceeded to ask me why a man of my intelligence 
and ability decided it was necessary to join a union. Of 
course, I replied that job security and improvement of 
working conditions were something worth while. 

So he said then, “If I were you I wouldn’t want a man like 
Cooper to represent me. I wouldn’t want a man who has 
done the things that he has done to represent me.” He 
said, “Why, Mr. Brewer had just planned to send him out 
for a three months’ or six months’ rest on his ranch out in 
the West to help him build up his health.” 

I was quite close to Cooper for a period of ten years and 
I think had Cooper been approached— 

Q. Just tell us of your conversation in Mr. Mahoney’s 
home. A. Part of it was rehashed. We went over and over 
again. 

Q. How long were you there? A. I didn’t leave there 
until about ten minutes after twelve. I was there about four 
hours and a half. 

Q. During all of this time was the conversation about 
Cooper and the union and along the lines that you have 
already told us? A. That is right. 

Q. Was anything said about your future with the com¬ 
pany? A. Yes, he did mention that my future was 

157 apparently being jeopardized and he couldn’t under¬ 
stand why a man who was obviously considered an 

understudy to Cooper and who was ready to step into his 
place at any time, would consider joining a union, that it 



157 


wasn’t necessary, and a man who had built up such a record 
in the department shouldn’t need the security of a union. 

In the meantime the telephone rang and he went out into 
an anteroom, closing the door, to answer. After about five 
minutes or so he came back and we started along the same 
lines again. 

The telephone conversations came about four times dur¬ 
ing the evening. After one of the calls he remarked that 
Lewin had called him. 

Q. Who is Lewin? A. Lewin is assistant publisher. 
At another time he mentioned that that was the boss, Mr. 
Brewer. 

During the course of the evening the matter of its not 
being necessary to join a union to improve my position 
with the paper was brought up. 

I also brought up the fact—there was a little discussion 
on the fact that I was—that my position down there was 
that of circulation manager. I asked Nick Mahoney how he 
could prove that I was circulation manager when for three 
consecutive years I had asked that I be given representation 
in the Editor and Publisher Year Book, which is pub- 
158 lished annually and, of course, goes to newspaper 
throughout the country, to all subscribers of Editor 
and Publisher. That, of course, had been denied year after 
year. So Mahoney claimed that Cooper had never mentioned 
or brought this matter up, that it was Cooper ’s actions that 
had been keeping it down as well as an application for an 
increase in pay. 

He told me that he had O.K.’d 95 per cent of the increases 
in pay that Cooper had turned in to him, but that if in¬ 
creases were not turned in to Mahoney he could not O.K. 
the increase, and consequently the increases were not al¬ 
lowed. 

When it got to be midnight he decided he was quite tired, 
and so was I. So he said, “Well, young fellow, apparently 
you have a lot of heavy thinking to do”, and he said, “If I 
were in your shoes I would do plenty of thinking.” I was 
noncommittal about it and I left his home. 
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Q. That was the end of that meeting? A. That was the 
end of that meeting. 

Q. You returned to Hyannis? A. I returned to Hyannis. 
Q. Did you ever have any conversation with Houser or 
Gaylord about this meeting with Mr. Mahoney? A. Yes. 
the following morning when I got in the office Gaylord came 
over to me and said, “Mr. Houser would like to see 
you.” 

159 So I went into Houser’s office, and he said, “I 
would like to know of the conversation that took place 

between yourself and Mr. Mahoney last night.” I said, 
“Mr. Houser, don’t feel like discussing it for the moment. 
You can get it just as well from Mr. Mahoney.” He said, 
“I know that, but I would like to hear it from you.” I said, 
“I would prefer that you get it from Mr. Mahoney.” 

Q. Did Mr. Gaylord or Mr. Houser ever mention this 
union or this new organization specifically to you? A. Yes. 
They called me in on or about, I would say, February 5 or 
6. Mr. Houser said—there are a number of thinsg he said. 

One of them was concerning strikes. He said, “We want 
you to know that in case of a strike the Standard-Times 
has strike insurance which protects the Standard-Times 
but, of course, the employees are not protected. The Stand¬ 
ard-Times is paid but the employees are not.” 

Q. Was that the first mention you ever heard of a strike? 
A. Yes. 

Q. This is the first time I have heard it. A. This is the 
first time I had heard it, too. 

Q. Did the employees ever discuss strike? A. No. 

Q. Was anything else said at that conference, per- 

160 taining to the union? A. Yes. He said, “We 
want you to understand that you must not discuss 

union activities on company time.” I said, “No, I won’t 
discuss union activities on company time.” He said, “We 
have proof that you did.” I said, “lam afraid that is only 
an assumption.” I said, “As a matter of fact, a mere 
expression now and then is equivalent to a person going in 
the drug store and buying a coke. ’ ’ 
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Q. Was there any more to that meeting that you recall? 
A. 1 believe there was one more matter brought up, at which 
he said, “Did you ever collect any money from any carriers 
when they first began carrying a paper route?” I said, 
“No.” He said, “Are you sure you didn’t ? ” I said, ‘‘Abso¬ 
lutely sure.” I said, “The way in which you ask that ques¬ 
tion is a reflection on my honesty and integrity after having 
been with this company unquestioned for years.” 

He said, “ What would you say if we brought in one car¬ 
rier who claimed that you had collected money in advance 
from him?” I said, “Well, the boy would be lying.” He 
said, “Suppose we had.five carriers?” I said, “The five 
would be lying likewise, because I never did make any col¬ 
lection from a carrier in advance for the privilege of carry¬ 
ing a paper route.” 

Q. Was this at the meeting on the 5th or 6th of February 
that this conversation was had? A. Yes. 

Q. Was there some meeting with Houser and/or 
161 Gaylord when one or both of them questioned you 
about the operation of a kitty specifically by name? 
A. Yes; I believe it was on the morning of February 14th. 

Q. That is the morning of your discharge? A. That is 
right. 

Q. How did that happen. Did they call you in the office? 
A. They called me in the office and asked me, ‘ ‘ Did you have 
a kitty?” This, of course, was a matter of form, because 
Gaylord at least knew that I had a kitty. 

Q. How did Gaylord know that you had a kitty? A. I 
had told him previously at various times of the benefits of 
the kitty to the company and the various methods it was 
used to make for good records, so that the Standard-Times 
wouldn’t lose money in bad accounts, and also for the 
maintenance of carrier personnel, delivering paper routes. 

Q. When were those discussions with Gaylord as to the 
kitty? A. This was February 14. 

Q. I mean when were the prior discussions? A. The 
prior discussions would be over a period of six months prior 
to February 14. 
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Q. You had numerous discussions with him about the 
kitty before then? A. Yes. 

Q. Did he voice any objection to the practice at that time? 
A. No. As a matter of fact, he liked it. 

162 One of the facts supporting that would be the day 
that we were repairing bicycles in the mail room in 

the rear of the plant. He came out and said, “Going in 
the bicycle repair business?” 1 said, “It is a good thing 
we have the kitty to buy the parts with. Otherwise we 
wouldn’t be having so many paper routes delivered.” 

There were other cases where I mentioned the value of 
it and what good it had done for the Standard-Times. 

Q. To return to the meeting of February 14, were just 
Gaylord and Houser there? A. In the morning, yes. 

Q. What transpired at that meeting? A. In the 
morning? 

Q. Yes. A. As near as I can recall it was a matter of 
asking about the kitty. 

Q. Asking if you operated one? A. If 1 operated a 
kitty, and do any of the other men operate a kitty, and I 
said yes, that all but one of them did. 

Q. What do you mean by “all but one”? A. All the 
district managers. 

Q. They operated individual kitties or was there one 
kitty? A. All operated individual kitties. Each district 
manager but one of them operated a kitty. 

Q. How many district managers were there on the 

163 Cape? I suppose you mean all on the Cape? 
A. There were four. 

Q. And three of them operated kitties besides yourself ? 
A. That is right, and the only reason the fourth hadn’t was 
that he hadn’t been there long enough to have built up a 
kitty. 

Q. Who were the three who operated kitties on the Cape ? 
A. George Avila, Richard Chase and Joseph Cabral. Those 
three all had kitties operating. 

Q. Kitties of their own? A. Yes. 
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Q. Not moneys which they had collected and turned over 
to you for your kitty? A. No. I collected no money from 
their kitties whatsoever. 

Q. Were those three persons, Cabral, Chase and Avila, 
discharged? A. None of them. 

Q. Are they still employed by the paper, do you know? 
A. Two of them are. Chase is not working there now. 

Q. Do you know that of your own personal knowledge? 
A. That is right. 

Q. You live on the Cape? A. I do. I live in Hyannis. 

Q. Do you know whether Gaylord or Houser knew that 
these other three persons, including Cabral and 
104 Chase, were operating kitties? A. Yes; prior to 
asking me about it that particular morning, Houser 
and Gaylord had made visits to the homes of these district 
managers as late as ten or eleven o ’clock at night. 

Q. How do you know that? A. The men told me, and I 
have reason to believe they were there. 

' Q. Was Chase in the office when you were in there with 
Gaylord? A. Not in the morning. 

Q. Was there an afternoon meeting, too? A. There was. 

Q. With whom was that? A. There was a certain Mr. 
Bentley. 

Q. Is that the attorney for the company? A. Yes, but he 
came down not as an attorney; merely as a fellow employee. 

Q. You mean that is what he told you? A. Merely as a 
fellow employee for the purpose of helping to clear certain 
situations and improve the general operation of the news¬ 
papers. 

Q. Did you have a meeting with Mr. Bentley? A. I was 
called in by Gaylord to sit down with Houser, Bentley and 
Gaylord. 

Q. WTiat is the story about Chase? Was Chase 
165 there? A. No; Chase was not there. 

Q. Do you know whether Chase was called in to 
that meeting after you? A. No. Chase was contacted. I 
put the call in for Chase at approximately 6.30 that night 
and arranged for him to come down and see Mr. Bentley. 
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Q. Bentley asked you to get hold of Chase for him ? 
A. Yes; it was at his request as a fellow employee. 

Q. You do not know whether Chase was interviewed? 
A. Merely, I believe, for a question or two. 

Q. That is the situation? You know that Bentley sent for 
(’base? A. Yes. 

Q. As a matter of fact, you made the telephone call? 
A. That is correct. 

Q. At that conference with Bentley, Houser and Gaylord, 
did you tell them that (’base and others had kitties as well 
as vourself? A. Yes, a fact which thev alreadv knew. 

Q. What was the discussion at that meeting? Tell us as 
much as you recall. A. Bentley apparently took over as a 
fellow employee for the good of the company and, after a 
few general discussions about operation and situation 
around Hyannis, he started in on the kitty subject 
166 and gave me a thorough questioning as to the opera¬ 
tion of it, how it was formed, the various purposes 
to which it was put, and after that he dictated to Houser, 
who was typing the statement, with a few corrections or 
supplements by myself in the course of the dictation, the 
statement which he asked me to sign. 

Q. Did you sign it ? A. I at first demurred. 

Q. What was the statement? Was it a statement of how 
the kitty system operated? A. That is right. There was 
nothing wrong with it. It was simply a complete statement 
to the effect that I had started the kitty from profits of 
paper routes that 1 had to deliver myself when various 
carriers were not available, when there were no carriers 
available for certain routes, in order to keep the delivery 
of the newspaper up. 

Q. Did you get a copy of that statement? A. Yes, I did. 

Q. What did you do with your copy of it ? A. I kept that 
and, I believe, turned it over to M. Minkin. 

Q. Mr. Minkin being an attorney in the city of New Bed¬ 
ford.? A. That is correct. I might add that I first de¬ 
murred about signing it. However, after I read it over care- 



163 


fully 1 saw it was simply a statement of the truth of all 
that had happened and there was no question in my 

167 mind of there being any liability in signing it. 

Mr. Greene: Will the reporter mark this document 
of two pages as Board’s Exhibit 12? 

[Thereupon the document above referred to was marked 
a^ Board’s Exhibit No. 12 for identification.] 

Q. I show you what has been marked as Board’s Exhibit 
12 for identification and ask you if that is a copy of the 
document you signed and to which you have just referred 
in your testimony? A. Yes, sir, it is. 

Mr. Greene: I offer Board’s Exhibit 12. 

Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 

[The document heretofore marked as Board’s Exhibit 12 
for identification was received in evidence.] 

Q. Was that the final meeting you had with the company? 
A. No; after that meeting I was asked to remain and not 
leave the office because they wanted to see me further. T, 
naturallv, staved there and at about 7.15 T was handed my 
notice of dismissal. 

Q. You just sat around the office? A. That is right. 

Q. How long? A. Three hours. 

168 Q. From 4.15 to 7.15? A. T think from 4.30, for 
three hours, awaiting the gentlemen’s pleasure. 

Q. Then what happened at 7.15? A. At 7.15 they called 
me in and Houser had just finished typing something and 
he handed it to me to read. It was a discharge for three 
various reasons. 

Mr. Greene: Will the reporter mark this as Board’s Ex¬ 
hibit 13 for identification? 

[Thereupon the document above referred to was marked 
as Board’s Exhibit 13 for identification.] 

Q. [By Mr. Greene] I show you what has been marked as 
Board’s Exhibit 13 and ask you if that is the letter which 
Mr. Houser handed to you at the time? A. It was, and 
which I remarked was a nice valentine, February 14. 
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Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 

[The document heretofore marked as Board’s Exhibit 
No. 13 for identification was received in evidence.] 

Q. I note that the reasons alleged for your discharge in 
Board’s Exhibit 13 are activities directed toward inducing 
carriers to break their contracts with the company. Did 
you ever indicate to any carrier that he should break a con¬ 
tract? A. Never. 

169 Q. I show you what has been marked as Board’s 
Exhibit 6 and ask you if that is the contract which you 

had with the carriers down on the Cape? A. Yes; this is 
the contract that was generally used. It was called a con¬ 
tract at least. 

Q. Did you ever indicate to any carrier that he should 
break that contract? A. No. 

Q. Incidentally, did you ever ask any carriers to join this 
independent union? A. No. 

Q. You never asked any of them? A. Not one. 

Q. In your discussions with Mr. Gaylord and Mr. Houser 
or Mr. Bentley, was there any mention made of inducing 
carriers to breach their contracts? A. Not that I recall in 
the afternoon discussion when Mr. Bentley was present. 

Q. I mean before your discharge. A. I believe there was 
some mention. 

Q. Who mentioned it ? A. It would have been Houser or 
Gaylord, most likely Houser, because Houser did most of the 
talking. 

Q. Did they indicate what they meant by inducing 

170 carriers to breach contracts? A. No. 

Q. What was said about it? A. I am rather hazy. 
There was some discussion that we had previous to Feb¬ 
ruary 14 in regard to that. 

Q. I presume the second reason, as to collecting money 
for which no acounting was made, had reference to the kitty, 
and the third, participating in outside business activities 
on the company’s time? A. Apparently. 
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Q. Did anybody ever find fault with you for doing any¬ 
thing besides operating as circulation manager for the com¬ 
pany? A. No. 

Q. Did you have any other business than operating as 
circulation manager for the company? A. Not at that 
particular time. 

Q. Had you at some time in the past? A. Yes; about 
eight or nine months previous. 

Q. Prior to your discharge ? A. Yes. 

Q. What had you been doing independently of the news¬ 
paper at that time? A. I was working for an express 
company as rate clerk in the wee hours of the morning, from 
1.00 a.m. until about 7.00 a.m., to help out with the help 
shortage down there. 

171 Q. As a part time job? A. Yes. 

Q. On the night shift? A. Yes. 

Q. Did the company know about that? A. Yes, meaning 
that Mr. Cooper knew about it. 

Q. How did he know about it? A. I told him. 

Q. At the time? A. At the time T was doing it. 

Q. Did you ever make any mention of it to Gaylord and 
Houser ? A. Yes, I did, about a month previous to my dis¬ 
charge. There was a matter came up regarding a movement 
of paper from the railway station to the office and Houser 
thought that the rate being charged by the express company 
was exorbitant, so I went over the detail with him and 
pointed out that the rate was exorbitant and it could have 
been shaved here and there with a subsequent saving to the 
Standard-Times. 

He seemed rather surprised that I knew the ins and outs 
on that, and I told him then that up to the previous May I 
had worked for approximately a year and a half for this 
express company. Consequently I did get a knowledge of 
rates and tariffs. 

Q. Did he say you should not have done that? 

172 A. No. 

Q. Did he say anything? A. No; there was no 
remark, simply that it was helpful to know. 
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Q. He did say it was helpful to have that knowledge? 
A. It was helpful to have that knowledge for the purpose of 
saving the company a little money. 

Q. Had you ever been told that you should not do any¬ 
thing but work for the Standard-Times while you were on 
their payroll? A. No, never. 

Q. Was there any such rule that you know of? A. No. 
Q. As a matter of fact, there are a number of part time 
employees employed by the company, who have other jobs ? 
A. In New Bedford there were quite a few. Oases were 
quite numerous of fellows working in bakeries. Another 
fellow worked for Western Union. Another worked in the 
mills on the night shift. 

Q. As a matter of fact, practically all of the branch 
managers were part time? A. T guess practically all were. 
Q. They worked in the mills on a shift? A. Yes. 

173 Q. And distributed newspapers? A. Yes, a matter 

of two or three or four hours in the afternoon. 

********** 

Q. [By Mr. Greene] What was your regular work sched¬ 
ule at the Standard-Times? A. Unlimited hours. 

Q. What do vou mean by that? Did vou have office hours? 
A. No. 

Q. You were responsible for the circulation of the papers ? 
A. That is right. 

Q. When did you have to be at the oflice to start that 
circulation? A. It was generally understood that I would 
begin around 8.30. Mr. Cooper’s instructions were gen¬ 
erally to that effect. 

Q. What time did you generally leave? A. It varied 
anywhere from 5.30 to 6.00, to 7.00, to 8.00, 9.00, 10.00 or 
11.00, as the occasion demanded. 

If I happened to be down at Provincetown and my work 
kept me till 7.00 I would work till 7.00 and start back. 

Q. What did you mean when you said in the wee 

174 small hours of the morning, at the time you were 
working on this other job, six or seven months before 
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you were discharged? A. 1.00 a.m. to 7.00 a.m. There were 
times it went to 7.30, after which I would go home, shave, 
and change my clothes. 

Q. Did that interfere with your work at the Standard- 
Times? A. No. 

Q. The hours did not overlap? A. There was no over¬ 
lapping of hours whatsoever—let me change that—there 
may have been two occasions on which I did not work in the 
wee small hours of the morning, due to the fact that it 
would interfere with my work for the Standard-Times. 

Q. When there was any possibility of an overlap you quit 
your job as rate clerk? A. That is right. 

Q. Were there any complaints made during that time 
about your neglecting your duties? A. None whatsoever. 

Q. Or about your inefficient performance of it? A. No. 
To the contrary. 

Q. What do you mean? A. Mr. Cooper made the remark 
to me not once but half a dozen times, “ [t is a good thing I 
have you down there. You are as good as my right arm,” 
meaning on the Cape. 

175 Q. You said, I think, that Mr. Dan Gaylord was the 

business manager of the Cape Cod Standard-Times. 

Did vou have anv discussion with him about Miss Harden or 
% » 

Mr. Silveira, or both? A. Oh, vcs. It must have been about 
ten o’clock in the morning of February 14, I think it was. 

Q. The day that you were discharged? A. T believe so. 
Gaylord came over toward my desk, rubbing his hands, as 
he usually did when he was delighted about something, and 
said, ‘‘We got rid of two members of the union this morn¬ 
ing, John Silveira, who was vice-president, and Mary 
Harden, who was secretary but, of course, we know you are 
not an officer of the union,” he said. 

Q. Did you have any more conversation at that time? 
A. No. T was rather noncommittal because I was rather 
surprised. 

Q. Were you at your desk? A. Yes. 
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Q. And Mr. Houser came to you? A. Mr. Gaylord came 
over to the desk to apprise me of that fact. 

Mr. Greene: That is all. 

##•**••#*• 

176 By Mr. Greene: 

Q. I think you testified when I was asking you 
about your signature to an application card in the inde¬ 
pendent union, that Miss Harden did not give you any addi¬ 
tional application cards at that time. Did you at some later 
time obtain some additional application cards? A. Yes, 
I did. 

Q. How did you obtain those? A. They were sent down 
on the truck. 

Q. By somebody who brought the papers down? A. I 
believe there were not enough applications handy at the 
time 

Q. Did you distribute some of those application cards? 
A. Yes, I did. 

Q. Did you receive some of them back signed? A. Yes. 
Q. What did you do with them? A. Turned them over 
to Miss Harden. 

Trial Examiner Gates: To what class of employees did 
you distribute them? 

The Witness: Men in similar capacity to myself, district 
managers. 

By Mr. Greene: 

Q. Did you get any of them to the carrier boys? 

177 A. No, none whatsoever. 

Mr. Greene: That is all. 

Cross Examination 
By Mr. Hanson: 

Q. I believe you testified that the first time you discussed 
this so-called independent union was on the outside of Mr. 
Cooper’s office with Miss Harden and Mr. Silveira? A. That 
is right 
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Q. What hour of the day was that? A. About ten o’clock 
in the morning, I would say. 

Q. During the usual working hours with Miss Harden 
and Mr. Silveirs, in the office. A. Yes. 

Q. Did they leave their work to talk it over with you? 
A. I wouldn’t say they left their work. 

Q. How long did the conversation last? A. Three or 
four minutes. 

Q. Only three or four minutes ? A. That is about all. 

Q. The truck on which the application cards were sent 
down to you was a company truck sent down on company 
business? A. Yes. 

Q. Owned by the company? A. Yes. 

178 Q. And driven by an employee of the company? A. 
That is right. 

Q. When you received the cards you received them dur¬ 
ing company time? A. Yes, the same as we would receive 
glasses that were shipped to opticians down there. 

Q. The company itself did not send these cards to you, 
did they? A. No. 

Q. The glasses that you say were shipped to opticians 
were sent by direction of the company to the opticians? 
A. If you call the company the circulation manager. 

Q. Mr. Cooper used to send glasses down to the opti¬ 
cians? A. Yes. 

Q. For his account or the company’s account? A. As a 
favor to an agent from the American Optical Company, in 
order to speed delivery. They also carried Boston papers 
at various times. 

Q. As a favor to a Boston company? A. For some re¬ 
muneration from a news company in town. 

Q. Who received that remuneration? A. The Standard- 
Times. 

Q. Did the Standard-Times receive remuneration from 
the optical company? A. Not that I know of. 

Q. You had the district managers on the Cape 

179 under your direction, did you not? A. It would all 
depend on what you mean by under my direction. 
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Q. Supposing you explain the nature of your work ? A. 
That is rather hard to explain; it was changed so many 
times. 

Q. You say that you were the circulation manager and 
wanted the title ? A. That is correct. 

Q. What was the nature of the work that you performed, 
on which you base your claim to that title? A. Upon re¬ 
ceipt of orders from Mr. Cooper, who was director of cir¬ 
culation of the newspapers, I in turn would transmit them 
to the district managers. 

Q. You were more or less an assistant to Mr. Cooper in 
that respect? A. You might say, yes. 

Q. When you did not have any specific orders from Mr. 
Cooper did you have any authority over the district man¬ 
agers? Could you give them orders as to what they should 
do or how they should do it, or did you give them such 
orders? A. Only on minor matters. If it were a matter 
of policy you would have to call New Bedford. 

Q. What was a matter of policy such as you would 
180 have to call New Bedford on? Describe it? A. An 
expenditure. 

Q. For what? A. An expenditure in the matter of allow¬ 
ing a credit. If a boy had papers left over or a customer 
walked out on a boy owing him for papers, and the boy was 
not reimbursed, there were times when none of us could 
allow the credit on the boy’s bill without an 0. K. from New 
Bedford. 

Q. The contract provided that the boy should assume this 
risk, did it not? A. It did, but in the matter of holding 
paper boys on routes it was a case of taking the lesser of 
two evils, because if the boy did not get results the boy 
would walk off and leave his papers on the corner, and boys 
were scarce. 

Q. What were the matters on which you did not have to 
consult New Bedford before you gave orders to your dis¬ 
trict men? A. The matter of changing the collection sched¬ 
ules. If a man wanted to make what we call a Tuesday col¬ 
lection on a Wednesday and vice versa, he would ask me 
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about it Knowing the territory as I did and if tbe man 
had a good idea which was to the benefit of the company, I 
would say , 1 ‘ Sure. ’ ’ 

Q. Could you conceive of any other matters of policy 
except collection schedules, which you had to refer 

181 to Mr. Cooper for approval? A. Hiring and fir¬ 
ing, yes. 

Q. Did you make recommendations to him on hiring and 
firing? A. Yes. 

Q. Did he usually follow your recommendations ? A. Yes 
and no. Not always. Sometimes he did and other times 
he didn’t. 

Q. He did consider them? A. He did consider them. 

Q. And acted upon them one way or the other? A. That 
is right. Of course, I might add to that, if you wish to 
clarify it, that all of the changes were sent direct to New 
Bedford, not through me but direct to New Bedford by the 
district managers. 

Q. You did not handle their accounts? A. I didn’t 
handle their accounts. 

Q. What collections did you yourself make down there? 
A. What collections? 

Q. Yes. A. When men were sick and men were on vaca¬ 
tion I would cover them, and any times when we had a little 
extra work I would split the territory so that I would take 
a few accounts from each man and do the collecting, just the 
same as the district manager, and service that terri¬ 
tory. 

182 Q. Did you send your collections direct to New 
Bedford or did you send them through the district 

manager? A. I did both. For convenience, if it were to¬ 
ward the end of the week and the money should get into the 
office quickly I made the collection sheet and sent it in in 
each of the two men’s names, because the territories were 
kept apart by the name of the district manager. 

If it was the middle of the "week I would turn the money 
and a rough collection sheet over to the district managers 
and they would include it with their own and send it up. 
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Q. I believe you testified that you did not ask any carrier 
to break his contract with the company? A. That is 
correct. 

Q. Did you or did you not turn over certain forms, appli¬ 
cation forms, to the district managers, with the suggestion 
that they have the carriers sign them up for membership 
in the union? A. No. 

Q. You did not? A. No. 

Q. Did you give them any of these application forms and 
ask them to take them up with the parents of the carriers, 
to have the boys brought into the Radio and News- 

183 paper Protective Association? A. There was a gen¬ 
eral discussion on that on the night of the meeting, 

at which no one present issued any direct orders, but it was 
a general discussion. 

Q. As supervisor down there, as you termed yourself, 
isn’t it a fact that you received those application forms 
and gave them to your district managers, and they in turn 
used them in that way? A. No. 

Q. How did they get the forms? A. At the meeting in 
New Bedford which they attended. 

Q. You were familiar with the fact that your district 
managers did try to sign up carrier boys under your juris¬ 
diction? A. That is right. 

Q. And you were familiar with the fact that they did try 
to get the parents to sign up? A. Yes. 

Q. Did you ever report that to Mr. Houser, your supe¬ 
rior? A. No. Mr. Houser was not my superior at the time. 

Q. Who was? A. Mr. Cooper. 

Q. Mr. Cooper left February 1 ? A. That is correct. 

Q. Actually, on February 2, I believe, as February 1 
was his last day of work. After he left did you re- 

184 port it to anybody who was your superior? A. No. 

Q. You did not consider it your business to report 
a matter like that to your superior? A. No. 

Q. And knew about it? A. Right. 

Q. Let us get to this kitty for a moment. Tell us exactly 
how you operated your kitty and what you used the money 
for. A. Do you want it in my own words? 
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Q. Exactly in yonr words and no one else’s. A. I thought 
probably by reading the copy of it. 

Q. Yes? A. I would say some time back in about 1937 or 
1938, during the summer time, when business was pretty 
good on the Cape and the youngsters could make a good 
week’s pay by working other than carrying papers, we 
started to have difficulties in making replacements for the 
summer. 

During the summer other district managers and myself, 
of course, had to deliver a considerable number of paper 
routes. There was money left over because you wouldn’t 
have a regular carrier on the route. 

You would find some youngster who was willing enough 
to jump the car and deliver the papers and you would 
. 185 give him a quarter at the end of each route as you 
delivered it. 

At the end of the week when you made your collections 
and paid the bill that was due from the Standard-Times 
there would be $1.50 or $2.00 left over. That.money was 
put into what we termed the “kitty”. It was something 
that was not new; it was not setting a precedent in estab¬ 
lishing that on the Cape. It had been done, I believe, in 
New Bedford. One of the district managers who was trans¬ 
ferred from New Bedford to the Cape was doing it before I 
started it. 

Of course, this money accumulated over a period of time. 
As there were no boys on paper routes, naturally, so that 
the papers would be delivered all of us had to deliver news¬ 
papers, sometimes up to seven or eight o’clock at night, and 
the resultant excess profit was turned over to this kitty 
fund. Each man kept his own kitty except when I was mak¬ 
ing collections to help out the other district managers, and 
I used the money for the payment of dead balances where 
carriers had given up their paper routes owing amounts 
as high as $15 or $18, and some $10, some lesser amounts. 

That money was paid in to the Standard-Times from the 
kitty to wipe out those, showing clear accounts at the end 
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of the year, leaving balances in very good condition, in a 
healthy condition. 

Q. The subscriber paid the full amount for the 

186 paper? A. That is correct. 

Q. What you did in handling the kitty was to turn 
back to the Standard-Times the amount fixed in this con¬ 
tract as the rate charged by the Standard-Times to the 
carrier boy, if there was one, on the route? A. That is 
right. 

Q. And then the difference you used to pay the boy who 
was jumping off a car that afternoon or maybe two or three 
afternoons and helping you to deliver? A. Part of the 
difference. 

Q. The rest you threw in the kitty? A. That is right. 

Q. Did you ever make any accounting of that kitty to the 
Standard-Times ? A. I was never asked to. 

Q. The answer is “No”, to my question, is it not? A. If 
I was never asked to I never did. 

Q. What is that? A. If I was never asked to I never did. 

Q. I repeat the question: You never made any accounting 
to Standard-Times of that money, did you? A. That is 
right. The answer was obvious. 

Q. Whose papers were they that you were delivering and 
receiving money for? 

Mr. Isserman: I object. 

187 Trial Examiner Gates: He may answer. 

[The question was read.] 

A. The boys’ papers. 

By Mr. Hanson: 

Q. Assuming there was no boy to carry the route, whose 
papers were they? A. The Standard-Times. 

Q. Have you with you any books of record, memoranda 
or other papers concerning the operations of the kitty? A. 
Yes, sir, I have. 

Q. May I see them ? A. I have them in my coat [produc¬ 
ing papers]. This is a receipt for $6 covering damage to 
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a car that was struck by a Standard-Times truck and was 
paid by me out of the kitty so that the very low liability in¬ 
surance rates would not be increased. ' '' 

Q. Did you ever report this to the Standard-Times 1 ? '”A. 

Yes, I did. I reported it to Mr. Cooper... 1 •’' 

Q. After you had paid that out of the kitty? A. After 
the accident had occurred I reported that immediately. 

Q. You reported that to Mr. Cooper? A. Yes. 

Q. That paper is dated 11/9/43? A. That is correct. 

Q. The Standard-Times did have insurance on its 

188 -.'trucks? A. Yes. *•' ! ; •' 

Q. The trucks were operated under the circulation 
department? A. Yes. . . 

Q. The insurance carrier was not notified of that par¬ 
ticular accident? A. That is right. 

.» Q. What else have you? 

*-• • • > •' *i • # # # # ■ # * 

By Mr. Hanson: 

r . ■ ■ • 

Q. I asked you if you had any memoranda, or other docu¬ 
mentary evidence with you pertaining to the kitty and you 
replied that you had? Is that correct? -A. That is correct. 

Q. And you have shown me certain of the memoranda 
that you brought to the hearing room this morning?. A. 
That is right. 

Q. Included in the memoranda which you have shown to 
me are certain receipts issued by the Standard-Times? A. 
Bills. ... 

Q. Bills issued by the Standard-Times of dead balance 
accounts for routes in your area? A. In the Cape area. 

Q. With one exception, these bills show that the 

189 amounts are paid in full? Is that correct? A. That 
is correct. 

Q. And that one exception shows that the amount of the 
dead balance of $18 was reduced by a money order in the 
amount of $4.88? A. That is correct : . 

Q. And a later bill for the same route number, 759, shows 
that the remaining overbalance of $13.12 was paid in full 
on March 2,1944? A. April 21. 


176 


Q. April 21 is correct? A. Yes. 

Q. Is there anything on any one of those receipted bills 
which in any way indicates that that money was paid out of 
the kitty? A. No; there is not. 

Q. Is there anything on any one of those receipted bills 
which in any way would indicate that the money was not 
paid by the boy carrying the route, in whose name the bill 
was made out? A. No. 

Q. There is not? A. No, 

Q. You spoke of using this kitty money to repair bicycles 
and to purchase bicycles. Did you do both with it? 
190 A. Yes. 

Q. Did you use any of it for any other purpose be¬ 
sides bicycle repair and purchase and the payment of dead 
balances? A. Yes, I did. 

Q. For what other purpose did you use it? A. For the 
crediting of returns, of returned newspapers, to the car¬ 
riers. 

For instance, a carrier’s mother would say, “Johnnie had 
six papers left over last night and the night before and 
the night before. If he has to pay for them you can get 
somebody else to carry the route.” 

On certain routes you would say, “I’m sorry; I will have 
to get someone to carry the route. ’ ’ 

In cases where you knew from previous experience that 
there were no substitutes available you would say, “I will 
see if I can turn it in. I will ask the office. ” So you would 
give the lady back for eighteen copies, approximately 54 or 
56 cents. The rate was 3.1. You would give the parents 
back the money and put it in so that the account, as far as 
the Standard-Times, would be paid in full, thus showing 
the complete net paid circulation for all the papers de¬ 
livered to that route. Otherwise the Audit Bureau of Cir¬ 
culation would have disallowed that as the paid circulation 
which had appeared on the records or on the bookkeeper’s 
ledger. 

Q. Do you mean to say that Mr. Cooper was familiar with 




177 


Q. Do you mean to say that Mr. Cooper was famil- 

191 iar with that situation ? A. He was. 

Q. Do you mean to say that the reports he gave to 
the A, B, C. were incorrect? A. Yes, if you term it such. 
Incidentally every circulation manager in the country does 
that. 

Q. What is that? A. Almost every circulation manager 
in the country does the same thing. 

Q. How do you know that? A. I have talked with some 
of them. 

Q. You have not worked with them? A. No. I have 
talked with them. 

Q. That is just hearsay on your part? A. That is cor¬ 
rect. 

Q. With how many of them have you talked ? 

Mr. isserman: I object. 

Trial Examiner Gates: He may answer. 

A. How many? 

By. Mr. Hanson: 

Q. Yes. A. Possibly 40 to 50. 

Q. In what area? A. New England. 

Q. Only New England? A. Only New England; that is 
right. 

192 Q. Don’t you think you took in a little too much 
territory? A. No, because there have been occasion¬ 
ally guest speakers of other circulation managers’ associa¬ 
tions that happened to come down this way. 

Q. You say that all these men have told you they were 
padding their accounts in one way or another? A. No. You 
strike an average. 

Q. You are just striking an average? A. That is right. 

Q. So far as the organization of the carriers themselves 
was concerned, into this auxiliary, did you oppose or ap¬ 
prove it? 

Mr. Isserman: I object to the question. I do not think 
it is material or relevant whether he approved or opposed 
the organization of another group of employees. 
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Trial Examiner Gates: He may answer that question. 
[The question was read as above recorded.] 

A. Of the auxiliary? 

By Mr. Hanson: 

Q. The carriers’ auxiliary union of the Newspaper and 
Radio Workers Protective Association? A. I don’t believe 
there was anything on the Cape that got that far. 

Q. Did they try to organize the carriers on the Cape? 

Mr. Isserman: X object to the question as immaterial and 
irrelevant. ...... 

193 Trial Examiner Gates: He has already ..testified 

...» . about it . , . 

A. That is right. . 

Trial Examiner Gates: He may answer. 

The Witness: What is the question? , 

(The question was read as above recorded.) 

A. Yes. That was answered before. ,• 

By Mr. Hanson: 

Q. Do you know a man by the name of George Avila ? A. 
Yes. 

Q. Did he work under you? A. He worked with me. 

Q. You were his immediate superior, were you not? A. 
No. 

Q. How do you mean he worked with you? A. Mr. 
Cooper was his superior as well as the superior of all the 
rest of the men. . . 

Q. As well as what? A. As well as the rest of the dis¬ 
trict managers. 

Q. Right there, then: On what basis, if this man was not 
your subordinate or if you were on an equal basis with him, 
did you think you were entitled to the title of circulation 
manager in Editor and Publisher? 

Mr. Isserman: I object to that. 

Trial Examiner Gates: There is enough on it in 

194 there, so that if it needs further clarification now is 
the time to get it. He may answer. 

A. Naturally, a person tries to better himself. 
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By Mr. Hanson: 

Q. Merely by getting a title but not working for it? 

Mr. Isserman: I object to that. 

Trial Examiner Gates: Sustained. 

By Mr. Hanson: 

Q. How did you expect to better yourself? A. By con¬ 
tinued efforts in the company’s behalf. 

Q. Going back to Mr. Avila, didn’t you in fact hand him 
certain of these messages from the union to the parents 
of carrier boys, asking them to get their boys to sign up? 

Mr. Isserman: I object to the question. • 

Trial Examiner Gates: Overruled. 

A. I believe I did on receipt of them from the truck 
driver from New Bedford. • • 

i ' J * ' J 

By Mr. Hanson: 

Q. Didn’t you ask him, after he had them signed up, to 
return them to you to in turn return them to New Bedford? 
A. Yes, either to me or to the driver. That is correct. 

Q. And you received some of them and sent them back 
to the people in New Bedford? A. From him, no. There 
were times when I wasn’t in when the truck driver came 
in, when some of these fellows gave them to the 
■ driver. , • 

195 Q. You never gave any to the driver? A.. I never 
gave any to the driver? 

Q. Yes. A. I may have but I wouldn’t be certain. This 
is eight months ago. 

Q. You wouldn’t want to testify that you did or did not? 
A. That is right. There is some question in my mind. 

Q. Did you have a bicycle business of your own down 
there on the Cape? A. No. 

Q. Who ran the bicycle repair shop? A. Who ran the 
bicycle repair shop? 

Q. Yes. A. The. district managers. 

Q. Which ones? . A. Any one of us, if we were up against 
it, got tools from our automobiles and did some repairing. 
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Q. Where bicycles were sold who sold them? A. The 
district manager or myself. 

Q. Did you make any profit on the parts or on the sales 
of the bicycles? A. I did, on the sale of a bicycle, yes. 

Q. What did you do with that? A. Into the kitty. 

Mr. Hanson: I think that is all. 

196 Mr. Issennan: May we have a moment’s recess? 
Trial Examiner Gates Certainly. We will take a 

short recess. 

(Short recess.) 

The hearing will be in order. 

Mr. Hanson: I have one or two other questions. 

By Mr. Hanson: 

Q. W T here are you employed now? A. By the Aruda 
Trucking Company. 

Q. Is that the same concern for which you were render¬ 
ing part time service? A. No. It is a different concern, 
in New Bedford here. 

Q. Is that an independent concern or is it owned by some 
fish company? A. It is an independent concern. I mean 
there is no apparent connection with the South Sea Fish 
Company. 

Q. None so far as you know? 

Mr. Greene: I do not see what the materiality is. I ob¬ 
ject to the question. 

Trial Examiner Gates: Sustained. 

By Mr. Hanson: 

Q. What salary are you drawing from that company? 
Mr. Isserman: I object to the question. 

Trial Examiner Gates: He may answer. 

A. At present, $75 a week. 

Q. Is that more or less than you got from the 

197 Standard-Times? A. More. 

Q. Did you want your job back from the Standard- 
Times? A. I did up to a certain time ago. 

Q. Do you now? A. No. 
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Redirect Examination 
By Mr. Greene: 

Q. When did you determine that you did not want your 
job back from the Standard-Times? A. The first week 
in September. 

Q. What happened then? A. The occasion of a sub¬ 
stantial raise. 

Q. Up to that time you had not been receiving as much as 
you had been receiving on the Standard-Times? A. The 
same salary. 

Trial Examiner Gates: We will be in recess for a few 
moments. 

(Short recess.) 

The hearing will be in order. 

By Mr. Greene: 

Q. As I recall your testimony, you worked for the 
Standard-Times since 1928? A. Yes. 

Q. During all of that time was there any rule that came 
to your attention about solicitation of any kind on company 
time or property? A. Why, no. As a matter of fact, the 
matter of fellows stopping in to have coffee after 
198 they left the office about 9:00 or 9:30 in the morn¬ 
ing was sanctioned practically. 

Q. Was there any rule against soliciting for such things 
as the Red Cross, the War Fund and the Salvation Army? 
A. No. That was done always on company time. 

Q Was there any rule against soliciting for union mem¬ 
bership on company time and property? A. No; there 
was no rule against that that was brought to our attention. 

Q. Was there any regulation or rule against discussing 
personal matters on company time? A. No. 

Q. In fact, did you discuss personal matters with other 
employees on company time? A. Oh, yes, that was done. 

Q. As to these receipts or these bills, whichever you 
may call them, that you showed Mr. Hanson- A. Rela- 
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tive to that last question you might add this further bit of 
information: 

I understood from Mr. Cooper that there were discus¬ 
sions with Mr. Brewer as to religion and nationality on 
company time. I don’t think that has anything.to do with 
the newspaper business, either . , 

Q. As to these receipts or bills which you had in your 
possession pertaining, as you say, to the kitty, and 

199 which you have shown to Mr. Hanson, I wish you 
would tell us the procedure of billing carriers for the 

papers they were charged with each day. A. The usual 
procedure was that on Saturday, at the end of the week, all 
accounts would be billed, and after the current accounts 
were billed there would be unpaid balances or dead ac¬ 
counts, as they were termed, that were also billed. Those 
bills were sent to the district managers for collection. 

In the case of balances that were dead and had been 
stagnant for quite some time, those were sent by Mr. Cooper 
for my attention, for redistribution to the district man¬ 
agers, and when the district managers would collect any 
account, whether dead or current, the receipt would be left 
with the customer who paid, with the parent of the carrier 
or with the carrier. 

Q. Would a separate instrument of receipt be left with 
the customer or the carrier or would the bill which had been 
for-warded to them be signed ? A. It vrould be signed such 
as this is (indicating). If the carrier had paid those bills, 
those bills would have been left in the carrier’s home. 

Q. The very fact that they were in your possession would 
indicate that they were paid by you ? A. That is cor¬ 
rect 

200 Q. If they had been paid by the customer or by the 
carrier himself they would be in the carrier’s posses¬ 
sion? A. That is correct. 

Q. So that the record may be clear, would you have any 
objection to taking one of these to introduce in evidence? 
A. Not at all. I would suggest this one with the money 
order on it. 
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Q. ; That would, require two exhibits. A. It would, but. 
that would show the definite entering on the books of that 
payment. The money order cancelled is in the Orleans post 
office. ...... 

Q. The ones you are referring to are the ones relating to 
Route 759 and a carrier named Robert Kingsley? , A. That 
is correct. (l , 

Mr. Greene: Will the reporter mark these two as Board’s 
Exhibits 14 and 15 for identification? 

(Thereupon the documents above referred to were 
marked as Board’s Exhibits 14 and 15 for identification.) 

By Mr. Greene: 

Q. After a bill was issued and the account had been lay¬ 
ing dormant for some time, was it captioned in some special 
way? A. That is right. 

Q. Was it called a dead balance? A. That is right. 
201 Q. Was it so captioned? A. That is right. 

Q. Was there any subsequent bill to that? A. No; 
there would be no further bill. • 

Q. After the bill was paid there would be no further bill 
issued? A. There would be no further bill. There was a 
balance report made up. 

Q. Suppose that a dead balance was paid in part? A. A 
new bill listing the new balance would be issued. 

Q. I show you what has been marked as Board’s Exhibit 
14 for identification and ask you if you know what that is ? 
A. Yes; that is a bill that was sent down as being uncol¬ 
lectible. • 1 

! Q. Sent to whom? A. To me. 

Q. To you? A. That is right, and turned over to the 
aforementioned George Avila for collection, which he was 
unable to collect. 

Q. I notice the bill was originally in the amount of $18, 
but there is a note on it which says, “Mrs. Dunnell Orleans 
Money Order”, and a number which I presume is the num-i 
ber of the money order, and the figure $4.88, and the bal¬ 
ance figure $13.12. What do those figures mean? A. Mrs. 
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Dunnell had a boy who carried a paper route and who left 
owing a balance in the amount of $4.88. 

202 Avila claimed he was unable to collect this amount. 
Consequently the $4.88 was made up out of the kitty, 

clearing that account. 

A few months afterward Mrs. Dunnell decided to clear 
the account and sent a money order in to the New Bedford 
Standard-Times, money order No. 274523. 

Mr. Cooper, or, rather, Miss Harden, received this and 
called it to Mr. Cooper’s attention. He in turn wrote me 
and asked me if I could explain what that account covered 
or, rather, what that payment covered. I explained that the 
$4.88 had already been paid out of the kitty but that the 
woman, Mrs. Dunnell, had not paid in the money, and I 
asked him if we could apply this amount to another dead 
balance. He said it was all right, so I applied $4.88 to the 
dead balance of Route No. 759. 

Mr. Greene: I offer Board’s Exhibit No. 14. 

Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 

(The document heretofore marked as Board’s Exhibit 
No. 14 for identification was received in evidence.) 

By Mr. Greene: 

Q. Board’s Exhibit 14 is one of the documents that you 
showed to Mr. Hanson in answer to his request that you 
produce any receipts for your expenditures from the kitty? 
A. That is correct. 

203 Q. I show you what has been marked as Board’s 
Exhibit 15 and ask you what that is? A. This is a 

further statement of the same Route 759, approximately a 
month later. 

Q. The same route as represented by Board’s Exhibit 
14? A. That is correct, showing that the payment of $4.88 
had been received by the Standard Times and entered on 
their books, leaving a balance of $13.12. 

Q. Did you pay that balance of $13.12, as shown on there? 
A. Yes, I did, on April 21. 
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Q. I notice it bears an inscription, “Paid in full Sent in 
7/21/44.’’ Is that “Sent in 4/21/44”? A. Yes. 

Q. What does that mean? A. That was for my own in¬ 
formation, on the date that I sent the money in. 

Q. Whose initials are those? A. Mine. 

Q. Those are your initials on the bottom? A. That is 
correct. 

Q. Was any bill ever submitted subsequent to that for 
Route No. 759? A. No. 

Mr. Greene: I offer Board’s Exhibit No. 15. 

Mr. Hanson: No objection. 

204 Trial Examiner Gates: Admitted. 

(The document heretofore marked as Board’s 
Exhibit No. 15 for identification was received in evidence.) 

Q. You have testified that the cards which you eventually 
gave to the other district managers were brought down to 
Hyannis by a truck driver for the New Bedford Standard- 
Times? A. Yes. 

Q. Was that a bulky package? A. No. 

Q. How many did he bring down? A. Prom the number 
of carriers on the Cape, I would assume it contained ap¬ 
proximately 200. 

Q. Did you see the card he brought down? A. Yes, I did. 

Q. How big a bundle did it make ? Did he have them in 
his pocket or were they tied up in a bundle ? A. No; he had 
them hidden very well inside of his jacket so that they would 
not be seen. 

Q. They did not take up any considerable space in the 
truck? A. No space. 

Q. He had them on his person ? A. That is correct; they 
were on his person. 

Mr. Greene: No further questions. 

205 Recross Examination 

By Mr. Hanson: 

Q. To whom did he give those when he arrived at Hy¬ 
annis ? A. I believe that he gave them to me. 
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Q. What did you do with them? A. I will change that. 
He didn’t give them to me. They were counted, apparently 
and in separate packages, and I saw him give them to the 
district managers. 

Q. He did not give any to you? A. Yes, he did. I will 
take that back. He did. He gave me some for emergency. 

Q. What did you do with them ? A. Put them in my car. 

Q. Did you ever use them? A. No. They are still in 
my car. 

Q. In answer to Mr. Greene’s questions you said that 
these bills were paid by you as evidenced by Board’s Ex¬ 
hibits 14 and 15? Is that correct? A. That is correct. 

Q. One of them was paid in part by a partial payment of 
this money order that came in? A. That is correct. 

Q. There is no signature on the one showing the credit 
there? A. That is correct 

206 » Q. Whose handwriting is that? A. Mine. 

Q. And that (indicating) ? A. Mine. 

Q. Showing that that credit was applied on this account? 
A.. That is correct. . 

Q. But it was not Mrs. Dunnell’s son’s route? A. No; it 
was not. . , . 

Q. You had closed out that account? A. That is right, 
from the kitty. ■ J 

Q. That is also your signature appearing on Board’s Ex-. 
hibit 15 ? A. The initials are mine. . . 

Q. Isn’t it the fact that the district managers collected 
all of the money that was collected in their area? A. That 
is correct. 

Q. And the only receipts given to the boys were the re¬ 
ceipts given by the district managers? A. Given by the col¬ 
lector. 

Q. How do you mean ? A. If I collected the money I gave 
the receipt. 

Q. If you collected you gave the receipt, or if the district 
manager collected he gave the receipt ? A. That is right. , 

Q. How often were the boys supposed to settle 

207 their accounts? A. Weekly. 



Q. How did it happen that you had these read accounts 
in the amount of $18 or $20? 

Mr. Isserman: I object to that question as being imma¬ 
terial. 

Trial Examiner Gates: He may answer. 

A. Various boys who were hardly responsible'would 
spend a little more money than they should out-of their 
money bag, leaving not enough money to pay the Standard- 
Times. 

- Q. Did you continue them as representatives after that? 
A. Yes. 

' Q, You did? • A. Yes. 1 ••• : •.•••'* 

Q. And you just carried their balance as dead accounts 
for the time being? A. No. 

Q. What did you do ? A. Whoever was collecting the ac¬ 
count made an effort to bring, down that balance or have it 
cleared the following week, which is done even today. Vari¬ 
ous carriers have balances in small amount or large amount. 
If a carrier’s parent was away when the district manager 
•called there was no collection made and the balance would 
appear on the bill. 

Q. How many papers would be represented in a dead 
account of $18? 

208 Mr. Isserman: I object. I do not see the material¬ 
ity or relevancy of a question of that type. There is 
no charge here that this man was discharged because he 
allowed accounts to run beyond the time. That is not part 
of this charge here and that is not part of the answer. We 
are not going into the complete operations of the credit 
system of the Standard-Times. 

Trial Examiner Gates: He may answer. 

A. Approximately 550,1 would say. 

Q. Would that be a normal week’s supply on that par¬ 
ticular route or less than a week? A. More than a week’s 
supply. 

Q. It would be more than a week’s supply on that par¬ 
ticular route? A. Yes. 

Mr. Hanson: That is all. ! 
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209 Sylvester Boff, a witness called by and on behalf 
of the National Labor Relations Board, being first 

duly sworn, was examined and testified as follows: 

Direct Examination 

Q. Were you at one time employed by the Cape Cod 
Standard-Times? A. Cape Cod Standard-Times. 

Q. In what capacity were you employed by that com¬ 
pany? A. Advertising salesman and collector. 

Q. By collector, you mean collector of advertising ac¬ 
counts? A. That is right. 

Q. During what period were you employed by them ? A. 
I started the first of September, 1944, and my termination 
came in February, 1945. 

Q. Do you know what date in February? A. Yes; I think 
it was Valentine’s Day. 

210 Q. That would be the 14th of February? A. I be¬ 
lieve so. 

Q. At the time you were working for the Standard-Times 
did you hold any other job? A. Yes. Part time I drove a 
school bus. 

Q. Who was your superior on the Cape Cod Standard- 
Times ? A. Dan Gaylord and Halford Houser. 

Q. Was there a manager of the advertising department, 
too? A. Yes; Paul Stiles. 

Q. Did Gaylord, Houser or Stiles know that you had this 
other part time job? A. Yes, definitely. In fact, I had only 
been there a short time and I asked for more money, and 
Mr. Stiles and Dan Gaylord both asked me if I could do 
something in my spare time there was nothing to stop me; 
in other words, to make up the difference, that they could 
not give me more at that particular time. 

Q. There was no objection made? A. No. 

Q. In fact, there was a suggestion made ? A. Yes. 

Q. To do other work as well? A. That is right. 

Q. Some time during the course of your employment 
did you become interested in what we have referred 

211 to here as the independent union, or the Newspaper 
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and Radio Workers Protective Association of Southeastern 
Massachusetts? A. Yes, I did. 

Q. How did you first hear of that organization? A. 
There was rumors in my territory. I covered Falmouth 
and the Buzzards Bay area in the advertising department, 
and two or three rumors were around the town of Fal¬ 
mouth. I think that was about the latter part of January. 
I don’t know just the exact date. 

Some time in the first part of February Mr. Houser and 
Mr. Gaylord asked me to step into their office, and asked me 
if I had heard anything about a union. I said, “There is 
rumors around.” They said, “We had an idea you didn’t 
know anything about it and we would like to enlighten you 
on the subject.” He said they are attempting- 

Q. Did he say who “they” were? A. He said a couple of 
executives. He didn’t name them. He said “a couple of 
executives in the city of New Bedford are attempting to 
form a union. They will never be able to form. ” 

He asked me where my sympathy was and I said, “My 
sympathy is in my pocketbook.” 

Q. That was your reply? A. That was the reply at that 
time. 

He smiled and he said, “You realize forming a 
212 union”—the union he referred to at the time was 
the carriers, which I know nothing of—he says, “It 
is really like a couple of gangsters living off the profits of 
the youngsters.” At that time he said, “That will be all.” 

Q. Did you at some time join this independent associa¬ 
tion? A. Yes, I did. 

Q. Did you sign an application card similar to the ones 
which have been marked in evidence here as Board’s Ex¬ 
hibit 2? A. Yes, I did. 

Q. Where did you get that card that you signed? A. I 
asked Mr. Ellison for one. 

Q. Did Mr. Ellison give you one? A. Yes, he did. 

Q. You asked him for one? A. I asked him for one. 

Q. Do you know when this was ? A. I would say a day or 
two before I was terminated—a day before I was termi¬ 
nated. 
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Q. A day or two before the 14th of February? A. Either 
the 12th or 13th. 

Q. Where did you go to Mr. Ellison for it? A. I asked 
him on the street and he gave it to me. I think it was some¬ 
where around 6:45 in the evening. 

Q. Did you sign it? A. Yes, sir. \ < k: 

213 Q. Did you give it back to Mr. Ellison? A. Yes, 
I did. 

• Q. Did you;, ever attend any meetings of that Associa¬ 
tion? A. Yes, one. ; 

',-v Q. Where was that,.and when? A. That was on Union 
iStreet. . • „ . . . • • ». •; 

Q. In New Bedford? A. Yes, sir. 

Q. Do you know the date? A. No, I don’t. 

Q. Was it after your discharge? A. No—to be honest 
with you, I can’t say. 

.. Q. You don’t know whether it was before or after your 
discharge ? A. I think it was after. 

Q. Would it be on the 18th of February? A. It possibly 
could, yes. 

, Q. Did you have any further conference with Mr. Gay¬ 
lord, Mr. Houser or anyone else with regard to anything 
connected with this union? A. Yes, the day I was termi¬ 
nated. 

Q. The 14th of February? A. That is right, with Mr. 
Houser and Mr. Gaylord. 

I was getting ready to leave the office for home about 5.55 
and Mr. Gaylord asked me to stay, that Mr. Houser 

214 would like to have a few words with me, and I did. I 

, waited around till close to 7.15, and they had me step 

into Mr. Houser’s office, and he asked me if I had joined 
the union and I said no, I hadn’t. 

Q. That is what you told him? A. That is right. 

Q. As a matter of fact, had you joined the union? A. 
Yes, I had. 

Q. What did Mr. Houser say then? A. He said, “We 
have knowledge to the effect that you have joined,” and I 
still insisted that I hadn’t. 
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The conversation went back and forth after he said I had, 
and he had the right evidence that I had anyway, and he 
said, We are getting off the track. Your work is not as 
efficient as it should have been. In other words, we are 
going to let you go for inefficiency. ’ ’ 

Q. Did they give you a slip of paper at that time? A. 
No; they didn’t. 

I spoke to Mr. Houser and told him that it was definitely 
not for inefficiency, because I had been complimented on 
my work from the second week I was there up until the time 
I was terminated. 

Q. Who complimented you? A. Mr. Gaylord, Mr. Stiles 
and Mr. Houser. 

Q. Tell us what they said by way of compliment? 
215 A. “You are doing a grand job,” and so forth, and 
Mr. Houser, at the Christmas party they had, even 
went as far as to talk about opening an office there in Fal¬ 
mouth. 

Q. In Falmouth? A. Yes. 

Q. There was no office in Falmouth? A. No, there 
wasn’t. They had a little place where they used to receive 
want ads, and from there they would call them into the 
home office. 

Q. Was anything else said about your work at the time 
of your discharge? A. No. He said, “We will call it a 
termination as of this evening.” I said, “That is perfectly 
all right.” 

Q. Did they make any comparisons of your work with the 
work of anyone else? A. Yes; they compared me with the 
editor and owner of the Falmouth Enterprise. 

Q. Is that another newspaper published on the Cape? A. 
Yes; it is a weekly paper on Cape Cod. It is in the Fal¬ 
mouth area. 

Q. What did they say about your work as compared with 
somebody else ? A. They said he had sold more space than 
I had and, if I remember right, he sold more space than 
anyone who ever had that territory. 
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216 Q. He sold more space for whom? A. For the 

Falmouth paper. 

Q. That is a strictly local paper? A. That is right, just 
in Falmouth. 

Q. While the New Bedford Standard-Times for which 
you sold advertising covered Cape Cod? A. Covered the 
whole of Cape Cod. 

Q. The comparison they made was with a weekly that 
sold only in the Falmouth area ? A. That is right. 

#•*»**#•#•• 

By Mr. Greene: 

Q. Are you certain what date it was that you were dis¬ 
charged? A. No, I am not. It was either the 13th or the 
14th. I am not just exact. 

Q. You knew Mr. Ellison? A. That is right. 

Q. Do you know whether it was on the same day as the 
day on which Mr. Ellison was discharged? A. I don’t 
know that Mr. Ellison was discharged in the evening. If 
he was it was the same day. If not, Mr. Ellison was dis¬ 
charged the morning after I was. 

Mr. Greene: Can we agree that this witness was 

217 discharged on February 14? 

Mr. Hanson: I do not know. I will agree that he 
was discharged on or about February 13 or 14, but I do not 
know which day. I will check it up if you want me to. 

Mr. Greene: I wish you would. 

Trial Examiner Gates: Does the record show when he 
was hired? 

Mr. Greene: He said he was hired September 1,1944. 

The Witness: That is right. 

By Mr. Greene: 

Q. And you worked until February 14 or thereabouts, 
1945 ? A. That is right. 

Q. Approximately five months and a half? A. Yes. 

Q. Is that correct? A. That is right, sir. 

Q. Are you certain that it was the day after you signed 
this application card for membership in the independent 
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union, that you were discharged? A. That is right. That 
I do know. 

Mr. Hanson: Have you got his application? 

Mr. Greene: I have not been able to find it, no. Your 
witness, Mr. Hanson. 

Cross Examination 

By Mr. Hanson: 

Q. Were you in the circulation department? A. No, 
sir. 

218 Q. At the time you filed your application in this 
union were you told that it was confined to circula¬ 
tion department employees? A. Yes, I was. 

Q. You were? A. Yes. 

Q. Even so, you filed the application? A. Yes, with the 
idea of joining the union. 

Q. Who told you it was only for circulation department 
employees? A. 1 don’t know just now who did tell me. 

Q. Was it Mr. Ellison or someone else in the group? A. 
It was someone in the group, but I don’t know just who 
it was. 

Q. Even so, you filed the application? A. Yes, I did. 

Q. And they accepted it? A. Yes. 

Q. Do you know whether they took any action and elected 
you to membership? A. No, I don’t. 

Q. Did you later file an application for membership in the 
American Newspaper Guild? A. Yes, I did. 

Q. Do you know whether or not they took any ac- 

219 tion on that? A. I imagine they did. They did on 
the rest of them. 

Q. Did you ever get any bills for dues from them? A. I 
paid the first fee and I got a receipt. 

Q. That is the initiation fee ? A. Yes. 

Q. That is all you heard from them since? A. That is 
right. 

Q. You were employed as an advertising solicitor, were 
you not? A. And collector. 
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Q. And on an experimental basis of whether you made 
good? Isn’t that correct? A. No. 

Q. How w’ere you employed? A. Employed as a full time 
collector and salesman with the understanding that there 
was an opening up there. I mean by an opening plenty of 
business up there. I asked them if I made good with the 
salary they were going to pay me, if I showed them any 
results in two or three weeks, would they pay me more, and 
they said, “Yes.” 

Q. What salary did they start you at? A. $35. 

Q. What did they pay you when they hired you? A. 

$35. 

220 Q. Did your work show results ? A. Yes. 

Q. Did you call those results to their attention? 
A. Definitely. 

Q. What did they say? A. Mr. Gaylord and Mr. Stiles 
said, “We are limited to a budget right now and we can’t 
get you any more money right now, but we will later, ’ ’ and 
with the understanding that I could do something part time 
to make up that difference. 

Q. How many accounts did you bring in while you were 
with them? A. How many new accounts? 

Q. Yes. A. To be honest with you I just can’t give you 
the amount. 

Q. Could you guess at it? A. Well, I will say I tripled 
the space anyway that we were using when I took over. 

Q. How do you know that? A. Well, they used to issue 
slips to me each month on how many inches the previous 
year and how many inches I had sold in that current period, 
and I was always over. I was never under. 

Q. Had they had any salesman in this particular terri¬ 
tory that you were covering, in the previous year? A. 

Yes, sir. 

221 Q. They had? A. Yes. 

Q. But your guess is that you tripled it because 
you were always over on the slips that they issued to you? 
A. Not only on the slips that they issued to me, but my own 
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knowledge of the accounts that they had and the new con¬ 
tracts I sold. 

Q. What accounts did they have when you started? A. 
probably about eight or nine. 

Q. Who were they? A. There was H. P. Lawrence. 

Q. Where? A. In Falmouth, and F. V. Lawrence; the 
Elizabeth Theatre, and MacDougall’s Boat Yard, and they 
had the Corner Store Canteen. I think I would go more 
than say tripled. 

Q. They had H. P. Lawrence; F. W. Lawrence; the Eliza¬ 
beth Theatre; MacDougall’s Boat Yard; and the Corner 
Store Canteen? A. Yes. 

Q. What did you add to them? A. Falmouth Co-opera¬ 
tive Bank; Falmouth Marine Railroad; and the Corner 
Store Canteen had a 5-inch contract per week and I sold 
him on the idea of a 20-inch contract. 

The Falmouth Cleaners. 

Harry’s Orange Grove had a 10-inch contract and I sold 
him on a 20-inch. 

222 Q. Yes? A. And there was a shoe store in Fal¬ 
mouth. I sold quite a number of ads there. I just 
can’t think of his name right now. He was next to the 
Elizabeth Theatre. 

Q. Where else did you sell them? A. Bosnengo’s Hard¬ 
ware Store. 

Q. In Falmouth ? xY. Buzzard’s Bay. 

Q. Take Buzzard’s Bay. A. They had only one account 
in Buzzard’s Bav and that was Carl Bowes. 

I sold Bosnengo’s Hardware Store on ads and the Buz¬ 
zard’s Bay Pharmacy and the Silver Moon Grill. There 
may be one or two others that I just can’t pick out right 
now. 

Q. Have you any idea what the total dollar volume per 
week was of the accounts that you did sell? A. No, but I 
have got the figures at home that they gave me. 

Q. What would you say it would be, approximately? A. 
I have no idea. 

Q. $10 a week? A. Definitely more than that. 
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Q. $25 a week? 

Mr. Isserman: I object to the question. The witness says 
he has no idea. Any answer he might give would be a pure 
guess. The best evidence can be produced by the company, 
who has the books and figures available. 

223 Trial Examiner Gates: He may answer, if he 
knows. A. It would be a guess. 

By Mr. Hanson: 

Q. What is your guess? A. I don’t care to guess. 

Mr. Isserman: If the witness does not know and it is 
going to be a guess, I think it ought to be excluded. 

Trial Examiner Gates: Overruled. 

You may answer, if you know. 

A. I would rather not guess at it. 

By Mr. Hanson: 

Q. Would you say it was more than $35 a week? 

Mr. Isserman: I object to the question. 

Mr. Hanson: I am tired of these objections on that basis. 
The witness testified that he produced results for the 
company. Results are in dollar volume. 

Mr. Isserman: The man says he does not know and he 
does not want to guess, and Mr. Hanson is trying to make 
him guess and do things that he does not want to do and 
should not be called upon to do. 

Trial Examiner Gates: It is his work. The objection is 
again overruled. 

Mr. Hanson: Read the question, Mr. Reporter. 

[The question was read as above recorded.] 

Mr. Isserman: If he knows. 

224 The Witness: Supposing I don’t care to answer. 
Trial Examiner Gates: If you don’t know, you 

don’t know. 

A. I just don’t know. 

By Mr. Hanson: 

Q. Well, you knew that you raised the space from 10 to 
20 inches on one of these accounts, from five to ten inches 
on another, and that was per week? A. That is right. 
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Q. Do you remember what the rate was per inch? A. 
Yes. 

Q. What was it? A. It all depends on the size of the con¬ 
tract. For a 20-inch contract they got a cheaper rate. 

Q. What was the rate for a 20-inch contract? A. Fifty- 
five cents. That would be on a year’s contract. 

Q. Did you get a year’s contract for it? A. Yes. 

Q. Do you remember the details of any of the others as 
to size or amount or length of contract? A. No, I don’t. 

Q. You were told when you were discharged that you 
were discharged because you hadn’t made good ? Isn’t that 
right? A. Let’s put it this way- 

Q. What were you told when you were discharged? A. 
The start of the conversation was because I had joined the 
union. 

225 Q. What exactly was given to you as the reason 
for your discharge, not the start of the conversation ? 

Mr. Greene: I suggest that the witness be permitted to 
state the whole conversation. 

Mr. Hanson: That is what I want him to do. 

Trial Examiner Gates: I thought he had covered that 
pretty well in direct. 

Mr. Greene: So he did. Now Mr. Hanson wants to have 
him restate it. 

Mr. Hanson: I want him to restate it. 

Mr. Greene: I suggest that he be permitted to state the 
whole conversation. 

A. The night in question Mr. Gaylord asked me about 
5.55, when I was just getting ready to go home—Mr. Gay¬ 
lord asked me to stick around a while, as he put it, that Mr. 
Houser wanted to see me. I said, “Sure thing.” I was 
writing out a couple of display ads and somewhere between 
that time and 7.15 Mr. Gaylord asked me to step in with 
Mr. Houser and himself, which I did. 

The words that were spoken to me were that Mr. Houser 
asked me if I had joined a union, and I said, “No,” which I 
already had joined. 
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He said, “We have knowledge that you have and that you 
have solicited membership in the union, of other members 
of the advertising department.” I said no, that I 
hadn’t. 

226 It went back and forth for a period, of I will say 
five or ten minutes, just yes and no, and I definitely 

had not, and so forth. 

Then Mr. Houser stopped very abruptly and jumped up 
and said, “We are getting away from the question, Mr. 
Boff. Your work has not come up to par. Your work is 
very inefficient, and we have decided to terminate our asso¬ 
ciation. ’ ’ I said , 11 When did you decide that ? ’ ’ and he said, 
“Well, the last few weeks I have been thinking it over.” 
And I did tell them, “You know dam well that that story 
isn’t right,” and I still denied joining the union, to him. 

Q. What are you doing now? A. Driving a school bus. 

Q. Are you making as much as you made on the Stand¬ 
ard-Times ? A. Definitely not. 

Q. Do you want your job back? A. Definitely yes. 

Q. You were driving a school bus while you were working 
there, I believe? A. Yes. 

Q. I believe you testified you were employed there for 
full time work? A. That is right. 

Q. Who was it gave you the authority to drive the bus? 
A. Both Mr. Gaylord and Mr. Stiles. In fact, it was 

227 their suggestion. 

Q. Who is Mr. Stiles? A. The advertising man¬ 
ager. They made the suggestion that I do something else 
to make up the difference until the time came that they 
could give me more money. 

Q. What do you draw for driving the school bus? A. I 
don’t care to state. 

Mr. Hanson: That is all. 

The Witness: Thank you. 

Mr. Greene: That is all. 

(Witness excused.) 
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Mr. Hanson: Before we go to the next witness, I made a 
request to the attorney for the Board to produce certain 
papers. 

Mr. Greene: The request has not reached the attorney 
for the Board. 

Mr. Hanson told me that he had mailed such a request on 
Friday to the Board’s office in Boston. The Board’s offices 
were not open Saturday and I was not there. I came down 
Monday morning and I still have not a copy of the original 
or a copy of that request. 

Mr. Hanson: Because of the testimony of this witness, I 
will at the proper time make a request on the Board to 
produce all papers pertaining to the various phases of this 
case that are in the Board’s offices at Boston. 

Mr. Greene: I understand your request is going to 
228 be for the Board’s entire informal file. 

Mr. Hanson: Yes, for the very reason that this is 
the first time in the whole case that there is any question 
pertaining to anyone outside of the circulation department. 

All of the communications received by the company and 
by me as its counsel, both as to the charges and claims for 
representation, were a circulation department matter. 

Mr. Greene: When the request is definitely made I have 
made up mind as to what the answer will be. 

I will refuse to supply the Board’s informal file unless 
ordered by the Board or by the Trial Examiner. 

Mr. Hanson: I ask for a subpoena for it. 

Mr. Isserman: I would point out to the Trial Examiner 
that the charge filed by the American Newspaper Guild 
does not allege that Boff was discharged by reason of the 
fact that he was trying to organize the advertising depart¬ 
ment. He was fired because he participated in organizing 
the employees of the company for collective bargaining. 
We did not say anything about the circulation department, 
or the advertising department, or the editorial department. 

Mr. Greene: I further point out to the Trial Examiner 
that the hearing in this case was originally set for Septem¬ 
ber 13, that the complaint was served about September 1, 
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and copies of the charge were not served upon the company 
until the complaint was served. 

229 Since September 1 the company has known that 
Sylvester Boff was an alleged 8 (3). Presumably 

the company knew that Sylvester Boff worked in their ad¬ 
vertising department. 

Since September 1 they have known that Sylvester Boff 
was in the advertising department and was involved in 
these charges. 

As for the production of the informal file, I will intro¬ 
duce anything that is part of the formal files but, until 
ordered to do so, I will not produce the informal file. 

Trial Examiner Gates: I suggest, Mr. Greene, that you 
confer with Mr. Hanson at the recess and see if there are 
any specific documents that he wants, that you can properly 
furnish. Until then I will not pass on the motion. 

Mr. Greene: I cannot deny the specific request until it is 
made. 

Mr. Hanson: I will follow the Trial Examiner’s sugges¬ 
tion as to conferring with counsel for the Board. 

Mr. Greene: Mr. Thompson. 

William Thompson, a witness called by and on behalf of 
the National Labor Relations Board, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Greene: 

230 Q. Were you formerly employed by the Standard- 
Times? A. Cape Cod Standard-Times. 

Q. When were you first employed by them? A. July 22, 
1944. 

Q. When was your employment terminated? A. Feb¬ 
ruary 15,1945. 

Q. Were you employed continuously during that period 
from July, 1944, to February, 1945? A. I was. 

Q. In what capacity? A. I started as a truck driver and 
due to previous experience I had as district circulation man- 
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ager in the same territory, I was given a district circulation 
manager’s job. 

Q. Incidentally, you say you were a truck driver? A. 
That is right. 

Q. Was that out of the New Bedford office? A. No. 
Out of the Hyannis office. 

Q. Did you ever join the International Brotherhood of 
Teamsters and Chauffeurs ? A. No, sir. 

Q. Did you ever know of a closed shop contract between 
E. Anthony & Sons and such a union? A. Never brought 
to my attention. 

231 Q. How long were you a driver? A. Until the 
middle of January. 

Q. That would be from July to January? A. That is 
right. 

Q. Approximately five or six months, perhaps? A. Yes. 
Q. Some time during the course of your employment did 
you become interested in an independent union? A. I was 
solicited along with all the other employees of the circula¬ 
tion department down there. 

Q. Who solicited you? A. Mr. Ellison. 

Q. Did you go to him or did he come to you? A. He came 
to me. 

Q. Did you sign an application card? A. I did. 

Mr. Greene: Will the reporter mark this with the 
Board’s next number? 

Trial Examiner Gates: Board’s 16,1 believe. 

(Thereupon the document above referred to was marked 
Board’s Exhibit 16 for identification.) 

By Mr. Greene: 

Q. I show you what has been marked as Board’s Exhibit 
16 and ask you if that is the application card which you 
received from Mr. Ellison? A. That is right. 

232 Q. Is that your signature on it? A. Yes. 

Q. You signed it and returned it to Mr. .Ellison? 
A. That is right. 
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Mr. Greene: I offer Board’s Exhibit No. 16. 

Mr. Hanson: There is no date on it. 

By Mr. Greene: 

Q. Do you know when you signed it, Mr. Witness? A. 
Somewhere around the end of January. I don’t recall the 
exact date. 

Mr. Isserman: In 1945,1 presume ? 

The Witness: The end of January, 1945. 

Mr. Greene: I offer Board’s Exhibit 16. 

Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 

(The document heretofore marked as Board’s Exhibit 
No. 16 for identification was received in evidence.) 

By Mr. Greene: 

Q. Did you ever have any meetings with Mr. Houser or 
Mr. Gaylord relative to this organization? A. Mr. Houser 
and Mr. Gaylord called at my home on three occasions on a 
Sunday when I was attending a meeting in New Bedford at 
the union. It was a Sunday early in February. 

Q. How do you know that? A. My wife was home and, 
of course, they asked for me. She recognized both of 
233 the gentlemen and told them I was not home. They 
asked where I was and I, of course, told her that she 
was not to discuss any matters pertaining to me and what¬ 
ever activities I was in with anyone. 

She didn’t say where I was, though they questioned her 
as to where I was. 

They came back on three occasions. The last time they 
came back very close to midnight. I think it was after 11 
o’clock, and they woke her out of bed and still wanted to 
see me, although I was not at home. They insisted I was 
at home and became, as she put it, quite insulting in their 
manner to her. 

Q. They did not confer with you on that date ? A. They 
did not confer with me on that date, nor did they mention 
that occasion to me during the next few days. 
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Q. Did you have some conversation with them the next 
day? A. They called me in the office one morning about 
three mornings after this Sunday, and asked me if I had 
joined the union, and I said I had. 

They asked me what were my sympathies toward the 
union and I told them I was in favor of it, and they asked me 
what I thought of the executives that were organizing it, 
that they thought they were a bunch of racketeers, but I 
said I didn’t know the men well enough to state any opinion 
on that matter. That was all the conversation that 
morning. 

Q. See if we can place it. I show you a calendar 

234 and draw your attention to the fact that the first 
Sunday in February was the 4th of February. A. 

They probably called me in there the 6th or 7th, between 
the 6th and the 8th. 

The reason I recall it was more than one day was because 
I expected to be called in the office Monday, when they 
didn’t see me that Sunday. I was rather surprised that I 
wasn’t. 

Q. So you know it was several days? A. It was several 
days. It wasn’t the day right after. It wasn’t the Monday. 

Q. I believe you testified that you were terminated on 
February 15 ? A. On the 15th. I was handed the letter on 
the morning of the 15th. I entered the office the morning 
of the 15th and found the man whom I had replaced waiting 
in the office. 

Q. Who was that? A. Mr. Bassett. I replaced him in 
the territory and he was in the office when I appeared there 
this Thursday morning, the 15th. 

Mr. Gaylord told me that Mr. Bassett was taking over 
the territory. I asked him what was to become of me and 
he said he frankly didn’t know. I was scheduled for that 
date to go around wdth Mr. Bassett and show him any 
changes in the territory that had occurred in the ap- 

235 proximately a month that I had taken it over. 

We discussed it in the office and found the changes 
that were made were such that he was familiar enough that 
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he could take over without my showing him, without my 
actually going out with him. Then it was decided that I 
need not go out with him. 

Q. You said that Bassett was the man you replaced and 
he was coming in to replace you? A. Yes. 

Q. Do you know anything about the circumstances under 
which you replaced him? A. I don’t know definitely. I 
was merely told that he was incompetent. 

Q. Who told you that? A. Mr. Ellison, and he was to 
take over, and Mr. Gaylord asked me to wait around the 
office until Mr. Houser could see me. 

I waited approximately an hour and while I was waiting 
in there an hour I saw Mr. Houser go out and use the type¬ 
writer in the front office, and when he finished that he called 
me in the office and handed me a letter dated previous to 
the 14th, stating that I was terminated for soliciting car¬ 
rier boys to break their contracts. 

Q. Had you ever solicited any carrier boys to 
236 break their contracts? A. I solicited the carrier 
boys for their bargaining rights. 

Q. What do you mean by that? Did you ask carrier boys 
to break their contracts? A. We asked them to sign the 
application so that we may represent them in an organiza¬ 
tion to better their working conditions, 
organization to better their working conditions. 

Q. You mean an application similar to the one which you 
signed, Board’s Exhibit 16? A. That is right. 

Q. That is all you ever asked the carrier boys to do? A. 
That is right. 

Q. Did Mr. Houser or Mr. Gaylord tell you that that is 
what they meant by inducing carriers to breach their con¬ 
tracts? A. They did not explain it. I did not ask for any 
further explanation. 

Q. You had solicited carriers? A. I did. 

Q. Did you get a number of them signed up ? A. I did. 

Mr. Greene: That is all. 
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Cross Examination 
By Mr. Hanson: 

Q. Under whom did you work directly? A. Do you mean 
to whom I reported each morning? 

Q. Yes. A. Mr. Ellison. 

237 Q. Did you get-some of these application blanks to 
distribute to the carrier boys ? A. That is right. 

Q. From whom did you get them? A. I believe it was 
Mr. Ellison. 

Q. Did you ever sign any carrier boys to contracts to de¬ 
liver the Standard-Times? A. Yes. 

Q. Did you ever read one of those contracts ? A. Yes. 

Q. Did it occur to you that when you were giving them 
these blanks to sign up in the union you were asking them 
to break the contract? 

Mr. Isserman: I object to that as immaterial. 

Mr. Hanson: You opened it. 

Trial Examiner Gates: He may answer. 

A. I don’t think that I was inducing the boys to break 
any contracts, because we had made no bargaining rights 
for the boys as yet. We were merely asking the boys for 
a bargaining right to see if we could get them a better con¬ 
tract, not to break the present one. We were trying to get 
one to substitute for that contract. 

Q. Do you remember a Mrs. Sanborn, of Dennisport? A. 
Yes. 

Q. You used to collect money from her for her 

238 son’s route? A. Yes. 

Do you recall asking her to sign one of these pa¬ 
pers? A. I did. 

Q. Do you recall anything she said about it afterward? 
A. She didn’t quite understand it and I tried to explain it 
to her. She is a French woman and she became quite wor¬ 
ried that we were going to collect something from her, and 
I tried to explain to her that there was no money involved 
in the deal at all. 
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Q. There were no dues for these boys? A. There were 
no dues ever decided for the boys. 

Q. Didn’t the notice that you sent out call for the pay¬ 
ment of 25 cents a week? A. I don’t recall any such notice. 

Q. Do you recall a Mrs. Helena Baker, of Harwichport? 
A. What is her boy’s name? It is a common name in that 
section. 

Q. I asked you if you recalled a Mrs. Helena Baker? A. 
I don’t directly. 

Q. Do you recall a boy by the name of Baker who was a 
carrier? A. As I said, I had more than one boy, I believe, 
with the name of Baker. It is a common name in that sec¬ 
tion. 

Q. Did you also sign up boys in your branch? A. What 
was the branch ? 

239 Q. Weren’t you a branch manager? A. I vras a 
district manager. 

Q. Did you sign up boys in your district? A. Yes. 

Q. You also saw their parents? A. I was their parents. 
The way we worked, we called on the boys’ parents to col¬ 
lect for the newspapers, and many, many times we saw the 
parents where we didn’t see the boy for a week on end. We 
transacted most of our business with the parents. 

Q. When you got those applications from the parents 
what did you do with them? A. I turned them in. 

Q. To whom? A. I believe to Mr. Ellison. 

Q. Getting down to this meeting in New Bedford, that 
you say you attended on a Sunday, what transpired at that 
meeting, if you recall? 

Mr. Isserman: I object to the question, what transpired 
at a Sunday meeting. 

Trial Examiner Gates: If you have any particular thing 
that you wish to inquire into. 

By Mr. Hanson: 

Q. I am speaking of that meeting when you say Mr. 
Houser and Mr. Gaylord called at your home. Did 
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this union at that meeting vote to disband? A. No. 

240 This was one of the early meetings I attended. 

Q. This was an earlier meeting? A. This was the 
first Sunday in February. 

Q. You think it was the first Sunday in February? A. 
Yes. 

Q. It was a sort of a get together meeting? A. There 
was discussion of what we were organizing for. It was 
not a social meeting. 

Q. Did they elect officers at that meeting? A. I believe 
at this meeting they elected officers. I believe it was. I 
cannot definitely state it. 

Q. How many meetings did you attend all told? A. Two, 
I believe, the first two. 

Q. You did not attend the meeting on February 18? A. 
No; I didn’t make that. 

Q. What are you doing now ? A. I am self-employed. 

Q. What do you mean by that? A. I am working around, 
whatever I can get to do myself. At present I am painting 
a house. I suppose you would call it small contracting. 

Q. Are you making more or less than you did with the 
Standard-Times? A. It isn’t as steady. I have not aver¬ 
aged as much. 

Q. Do you recall the time that you saw the parents 

241 if you left any printed material with them, any 
mimeographed or typewritten material? A. No; I 

don’t believe I ever distributed any. 

Q. Do you recall when Mr. Ellison handed you these 
applications, whether he gave you instructions as to what 
to do when you saw the parents? A. No special instruc¬ 
tions. 

Q. Did he give you any memorandum sheet or anything 
like that, telling you what to say to the parents? A. No. 
The discussion of what we were to say was entirely oral. 
Q. Entirely oral? A. Yes. 

Q. Everything he said to you was oral and you were to 
use your judgment as to the approach on the parents? 
A. Yes. 
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Q. You had no guide from the union or Mr. Ellison as to 
what to do? A. We were to take the carrier boys in if we 
got sufficient-to get bargaining rights for the carrier or¬ 
ganization. 

Q. Did you have any instructions that as district man¬ 
ager you were to talk to the parents ? A. Instructions from 
whom? 

Q. Either Mr. Ellison, Mr. Cooper or the union itself? 
A. Yes, the union. At this second meeting I attended 

242 it was decided to unionize or to incorporate the 
carrier boys. The instructions were to get the boys 

in to sign on these same applications we had. 

Q. Were you told to tell them that the dues would be 25 
cents a vreek? A. No; that was not decided. 

Q. You were told to tell them that you would increase 
their profits materially? A. We were told that if we had 
bargaining rights we could try to. 

Q. Was it or was it not a part of your duty as you 
understand it to collect from these boys or their parents? 
A. For what? 

Q. For the papers ? A. Yes. 

Q. For the papers that they purchased for sale? A. Yes. 
Q. You collected that? Is that correct? A. Yes. 

Q. You kept the accounts? A. Of how much I collected? 
Q. Yes. A. Yes, and turned in. 

Q. Did you keep a kitty in your district? A. No, sir; 
I had no kitty. 

243 Q. What did you do with your dead accounts? A. 
I had none. You see, when I took over my territory 

they cleaned it up. In other words, any bills that were 
dead I did not assume. They gave me a clear billing. 

Q. When you took it over it was a clear billing? A. And 
when I turned it over it was clear. 

Q. So that you had no kitty in your territory? A. That 
is right 

Q. Did you put on any new boys while you were there? 
A. Yes. 
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Q. Did you sign them up on these forms of agreement 
that are in the record here? A. Agreement of what type? 

Q. Between the Standard-Times and the boy or boy’s 
parents? A. Yes. 

Q. Did you put on any boys without this agreement ? A. 
No; I don’t believe I did. 

Q. All of them were signed to this agreement? A. Yes. 
Q. About how many did you put on? A. I would say 
half a dozen, roughly speaking. 

Q. When did they start to earn money on the route? 

Mr. Isserman: X object to the question. 

Trial Examiner Gates: Objection overruled. I would 
like to know the answer to that myself. 

244 A. When did they start making money? 

Q. Yes. A. They made it the way you make 
money on the Standard-Times. As you deliver the paper 
for a week and you collect, in that case 25 cents, you pay 
18.6 for every six papers, or a week’s papers for each 
customer. They kept the difference. 

Q. Then that carrier made money at the start? A. They 
made it when they collected it. 

Q. In your district? A. In my district or in any district. 
Q. Bight from the start? A. Yes. 

Mr. Hanson: I think that is all. 

Redirect Examination 

By Mr. Greene: 

Q. Your district was on Cape Cod? A. That is right. 

Q. And your testimony about when the employees began 
to earn on a commission business pertains to Cape Cod? 
A. That is right. 

Q. Do you know anything about the operation of the 
carriers in New Bedford? A. Very, very little. 

Q. It would not surprise you to know that for the first 
week of their employment in New Bedford they did 

245 not earn on a commission basis but were paid a flat 
rate? A. I would be surprised, yes. 
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Q. You did not know of the existence of that situation? 
A. I knew one that existed in the company which seemed 
fair to our boys. 

We have a country district on Cape Cod. Most of our 
routes run miles in length. That is one reason why we had 
bicycles. They are quite necessary on the Cape due to the 
long distances the boys have to travel. 

For the Cape Cod Standard-Times which, incidentally, 
the boy has to deliver two newspapers, a newspaper inside 
of another paper, the rate of profit was less on Cape Cod 
than they paid the suburban carriers in New Bedford. 

Q. There has been testimony here by Mr. Silveira that 
the carriers in the city here worked for the first part of 
their employment not on a commission basis but for a flat 
rate for the first week, and the difference between the flat 
rate and what the commission would have been was placed 
in the kitty. 

Mr. Ellison, for Cape Cod, has testified that the kitty 
that he managed and which brought about the moneys to 
him, was brought to him as a result of his delivering routes 
when a carrier was sick. 

As far as New Bedford was concerned, you know nothing 
about how the carriers worked during the first week, 
whether they worked on straight commission or 
246 otherwise? A. No. 

Q. Your testimony pertains just to Cape Cod? 

Mr. Hanson: Just to your district on Cape Cod. 

The Witness: I believe every district was run similar 
to mine. 

By Mr. Greene: 

Q. I understood you to say you never solicited any money 
from any of these carriers or their parents when you 
signed them? A. No, sir. 

Mr. Greene: That is all. 

«•*•******« 
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Bilsborrow Ainsworth, a witness called by and on behalf 
of the National Labor Relations Board, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Greene: 

#•*»##*#*## 

Q. Were you at one time employed by the New Bedford 
Standard-Times? A. Yes, sir. 

247 Q. During what period were you employed by 
them? When did you start and when did you end? 

A. I think I started the week before Christmas, in Decem¬ 
ber, 1942. 

Q. When did you finish down there? When were you 
fired? A. February—pretty near the end of February. 

Q. Near the end of February, 1945? A. Yes, toward 
the end of February. 

Q. Did you at some time become interested in joining the 
Newspaper and Radio Workers Protective Association of 
Southeastern Massachusetts, the independent union? A. 

I did. 

Q. Did you sign an application card for membership in 
that union? A. I did. 

Mr. Greene: The reporter will please mark this with the 
Board’s next number, which is 17. 

(Thereupon the document above referred to was marked 
as Board’s Exhibit No. 17 for identification.) 

By Mr. Greene: 

Q. I show you what has been marked as Board’s Exhibit 
17 for identification and ask you if that is the application 
which you signed? A. Yes. 

Q. This is your signature on it? A. That is right. 

248 Mr. Greene: I offer his application dated January 
29 as Board’s Exhibit 17. 

Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 

(The document heretofore marked as Board’s Exhibit 
No. 17 for identification was received in evidence.) 
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By Mr. Greene: 

Q. I draw your attention to the fact that that card is 
dated January 29,1945. A. Yes. 

Q. Is that the date that you signed it? A. I wouldn’t 
be sure. 

Q. Did you fill in that date yourself? A. I must have, 
if I signed it or read it. 

Q. Look at the handwriting and see if that is your hand¬ 
writing and the date ? A. I don’t think it is. 

Q. You do recall that you signed it in the last part of 
January, 1945? A. Yes. 

Q. Did you attend the first meeting of the independent 
held in the hall opposite the New Bedford Hotel? A. I did. 

Q. Had you signed the card before you attended that 
meeting or did you sign it at that meeting? A. No, I 
signed it after. 

249 Q. How much after? A. A day or so, I guess. 

Q. You still think it was the last part of January? 
A. I don’t know. 

Q. Did you also attend a meeting which was held on 
February 18, 1945, in the hall on Union Street? A. The 
18th? 

Q. Yes. A. Is that the meeting where they disbanded 
the independent? 

Q. Where they disbanded the independent and formed the 
Guild? A. Yes. 

Q. You attended that meeting? A. I attended that 
meeting. 

Q. Do you know Mr. Jerry Kelleher? A. Yes. 

Q. Did you see him at or in the vicinity of that place of 
meeting? A. Yes. 

Q. Where did you see Mr. Kelleher? A. When I came 
there I parked my car right in front of the confectionery 
store next to the New Bedford Theatre and crossed the 
street to go up, and his car was parked about five feet 
from the doorway of Taber’s Building where the 

250 meeting was supposed to be held on the second floor. 
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Q. A short distance from the entrance of the building? 
A. About five feet. 

Q. On the same side of the street? A. Yes. 

Q. Was he alone? A. At the time when I saw him. 

Q. Did you see him more than once? A. When I came 
down the second time he was still there with one of our 
fellow workers in the car. 

Q. Who was the fellow worker who was in the car? A. 
Stanley. I can’t pronounce his last name. 

Q. Is it Paczewicz? A. Yes. 

Q. Is he the Stanley that works at the Wonder Bread 
Bakery, or the Continental Bakery now? A. Yes. 

Q. In the same place that you work? A. That is right. 
Q. How long a time elapsed between the first time you 
saw Jerry Kelleher there and the last time? A. It must 
have been three-quarters of an hour or an hour. 

Q. You joined the union, you say, about the last part of 
January? A. Yes. 

251 Q. Was the union ever mentioned to you by Mr. 
Mahoney or Mr. Kelleher or any of the other super¬ 
visors? A. No. 

Q. How were you employed? What was your job? A. 
Foreman of the garage. 

Q. Were these mechanics in the garage? A. No; just me. 
Q. You were all alone in the garage? A. No; I wasn’t 
all alone. I was just the mechanic. I had a helper. 

Q. Just.the two of you? A. That is right. 

Q. Did you have any charge over the drivers? A. No. 
Q. Just you and the helper? A. That is right. 

Q. Who was your superior? A. Mr. Cooper. 

Q. After Mr. Cooper left who was your superior? A. I 
figure Mr. Mahoney. 

Q. Was it necessary for you to go to Mr. Cooper or 
Mr. Mahoney at any time for the purchase of spare parts ? 
A. Yes. 

Q. Did you ever go to Mr. Mahoney, after Mr. 

252 Cooper left, for spare parts? A. Yes. 


214 


Q. On more than one occasion? A. Probably twice. 

Q. Tell us what happened on that occasion or on those 
occasions? A. Right after Mr. Cooper resigned and Mr. 
Mahoney came downstairs and was into Mr. Cooper’s office, 
I had to buy some spindle bodies. That is between the two 
front wheels on the front end of the truck. I was told if 
things ran over $10 I should come down and let somebody 
know, so I went down and saw Mr. Mahoney. I explained 
it to him and he said, “Well, what did you come to see 
me for?” I said that I was always told if it was over $10 
to see Mr. Cooper, so I figured it was the same way with 
him. He said, “You know more about it than I do.” He 
said, ‘ ‘ Anything, any time, anything like that, go ahead and 
do it.” 

Any time I wanted anything I figured it up, and if it 
was over $10 I would go and see him. 

As I was coming out he said, “Do you know what this 
is?” I said, “It is a check.” 

Q. Did he hand you something to look at? A. I said, 
“ It is a check. * ’ He says, ‘ ‘ Do you know what it is about ? ’ 9 
I said, “No. I mind my own business and do my -work.” 

Q. What was the check? A. I looked at it and I 
253 don’t know the name on it and I didn’t take notice 
of the words, so I wasn’t interested in it, so I didn’t 
pay much attention to it. 

When he was talking about it he said, “ It is a check to Mr. 
Kramer for so many books,” but he didn’t mention the 
amount. I didn’t take much notice of it. 

Q. Did he tell you why Mr. Kramer got that check or was 
there any discussion at all? A. He said that Mr. Kramer 
was let go because he wouldn’t do the right thing. That 
is all. 

Q. Was there any discussion of the union, the Cooper- 
Kramer union, if you can call it that, at that time? 

Mr. Isserman: I object to the characterization. 

Mr. Hanson: It should be allowed to stand. 
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By Mr. Greene: 

Q. Was there any discussion of the independent union 
at that time? A. What is that? 

Q. Did Mr. Mahoney mention the independent union at 
that time? A. Not directly. 

Q. What do you mean? A. X could take it that he was 
hinting. 

Q. What did he say ? A. He showed me the check, and it 
was around that Mr. Cooper and Mr. Kramer were in 
with us and everything else and all that. I could 

254 have taken it that it was about that and then I 
couldn’t. 

Trial Examiner Gates: It seems to me it would be well 
to limit that line of questioning. 

By Mr. Greene: 

Q. Did Mr. Mahoney ask you if you were a member of 
that independent union ? A. No. 

Q. Did he ever at any time ? A. No. 

Q. On the 21st of February you were discharged? A. 
That is right. 

Q. Did they give you a slip when you were discharged? 
A. No, they didn’t give me a slip. They gave me a white 
envelope with my paper in it that I was fired and a pay 
check envelope and a paper to sign that I received my 
weekly salary. 

Q. This was on the 21st of February? A. Yes. 

Q. Three days after the meeting of February 18, 1945? 
A. That is right. 

Q. That February 18 meeting is the meeting at which 
you saw Mr. Kelleher? A. The meeting of the 18th was 
the meeting at which they disbanded ? 

A. Yes. 

255 Mr. Greene: I ask the reported to mark this as 
Board’s Exhibit 18 for identification. 

(Thereupon the document above referred to was marked 
as Board’s Exhibit No. 18 for identification.) 
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By Mr. Greene: 

Q. I show you what has been marked as Board’s Exhibit 
18 and ask you if that is a letter that was given you en¬ 
closed in an envelope, telling ycu that you were discharged? 
A. Yes, sir. 

Mr. Isserman: No objection. 

Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 

(The document heretofore marked as Board’s Exhibit 
No. 18 for identification was received in evidence.) 

By Mr. Greene: 

Q. I notice in this Board’s Exhibit 18 the first reason 
given for your discharge is neglect of work in sending 
trucks out on runs when they are unfit for duty and im¬ 
properly equipped. 

Did anybody ever complain to you about sending trucks 
out on runs that were unfit for duty? A. No. 

Q. To your knowledge did you ever send out a truck that 
was unfit for duty? A. No. 

Q. Who was your immediate superior? Was it Mr. 
256 Cooper? A. That is right. 

Q. Or Mr. Mahoney? A. Mr. Cooper. 

Q. And Mr. Mahoney, after Mr. Cooper left? A. When 
I took the job I told Mr. Cooper that I didn’t like to work 
with too many bosses. I said, “I know Mr. Brewer runs 
the paper, but I would like to take orders from you and 
you only. 

Q. Mr. Cooper was your boss while he was there? A. 
Yes. 

Q. Did he ever complain to you about sending out trucks 
unfit for duty? A. No. 

Q. Apparently the second reason is, “Taking time out 
while on duty and against orders, to discuss outside 
matters.” 

Did anybody ever tell you not to discuss outside matters 
while you were on company property or during company 
time? A. No. 
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Q. Did you ever take time out from your work to do that? 
A. No. 

Q. Did you ever solicit anybody to sign an application 
card like yours? A. No. 

Q. Did you ever have one other than the one that 

257 you signed yourself ? Other than the one you signed 
yourself did you ever have one in your hand? A. No. 

Q. Did you ever interfere with the work of anybody else ? 
A. I couldn’t because I was always up in the garage or 
in Mr. Cooper’s office, one of the two places. I couldn’t 
interfere with anybody. 

Q. Did anybody ever accuse you of it? A. No. 

Q. Did anybody ever accuse you of being disloyal to the 
company? A. No. 

Q. Do you know what is meant by that last paragraph? 
A. No. I would like to find out. 

Q. You have no idea what that meant? A. No. 

Mr. Greene: That is all. 

Cross Examination 

By Mr. Hanson: 

Q. Do you know a man by the name of Press ? A. Frank 
Press? 

Q. Yes. A. Yes. 

Q. He drove a truck out of your garage ? A. Yes. 

258 Q. That broke down frequently in the month of 
February before you were discharged? A. About 

three times in one week. 

Q. Four, to be exact, wasn’t it? A. I can recall three. 
Q. February 10, 11, 12 and 13. What was the trouble 
with that truck? A. I recall one time, which I can say 
honestly, that the gas line busted, broke off at the end. 

Another time the brake fluid line broke off. It was 
copper tubing. The other two times I don’t recall. 

Q. You were under instructions not to let a truck go 
out with bad brakes? A. I knew that. Nobody had to 
tell me. 
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Q. Yet twice in that one week this truck’s brakes went 
bad, didn’t they? 

Mr. Greene: He did not testify to that. He said first 
that the gas line broke, and second that the copper tube 
leading to the hydraulic brakes broke. 

Trial Examiner Gates: If the question is reframed 
I will permit it. 

By Mr. Hanson: 

Q. There was one time when you testified the brakes 
broke? A. The brake fluid line. 

Q. When the brake line broke how was the truck 

259 controlled, if at all ? A. It is controlled by a master 
cylinder which pushes the fluid into the cylinder on 

the wheel and expands the brake shoes on the truck and 
the truck stops. If that line breaks there is no action 
whatsoever.- The pedal is just down to the floor. 

Q. And the only thing that will hold the truck is the 
hand brake? A. That is right. 

Q. To refresh your recollection don’t you recall that 
you had trouble with the brakes on that truck that Press 
drove, three times in one week in February? A. I don’t 
think three times. 

Q. February 10,11, and 12? A. Not three times, I don’t 
think. 

Q. And on the 13th the motor stopped because of the gas 
line? You remember that, don’t you? A. Yes. 

Q. Do you recall when Press came back to the garage on 
the 10th of February he backed into the wall because the 
brakes were out of order? A. No. 

Q. You don’t recall that? A. No. 

Q. You were not there at that time? A. It de- 

260 pends what time he came in. I quit at 5:30. If he 
came in at six o’clock I 'wasn’t there. 

Q. Do you recall about Press having temporary repairs 
on the brakes at any time during that period, in some 
other garage? A. One other time. I think the front line 
went It went through the side pans and chafed the line 
and it leaked. 


4 
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Q. Was it your responsibility to keep tbe brakes on those 
trucks in good shape ? A. That is right. 

Q. It was your responsibility? A. That is right. 

Q. How about the gas line? A. The gas line, too. 

Q. Did anybody, such as Mr. Mahoney, speak to you 
about that Press truck during that week? A. No; I don’t 
think he did. Jerry Kelleher did. 

Q. What did Kelleher say? A. He wanted to know what 
the trouble was. I just told him. I said , 1 ‘It is something 
I can’t foresee. If a truck has hydraulic brakes it can 
go out on the road and if there is a piece of ice can get 
underneath the truck it can break that line off.” 

I said, “As far as the gas line, it is the gas in the tank 
that makes like corrosion or dirt that gets in the 
261 tank and it may plug up the line any time. The 
vibration of the body and the tank may rub the end 
of the line and chafe the end of the gas line and break 
it off.” 

Q. How often did Mr. Kellerher speak about it? A. 
That is the only time he ever talked to me about anything. 

Q. That was somewhere in the week between February 
10 and February 14, was it not? A. I wouldn’t say for 
sure, but it was some time when we had all those union 
activities going on and they were all around and things 
were going on. I don’t remember the date. 

Q. Were you pretty busy on those activities? A. What 
activities? 

Q. Union activities? A. No; I didn’t say that. I said 
that what you are talking about there happened when every¬ 
thing was going on. That is why they questioned me about 
it. They thought I was trying to pull a fast one on them. 

Q. Were you? A. No. 

Redirect Examination 
By Mr. Greene: 

Q. Did they say you were trying to pull a fast one? A. 
No; they didn’t say that. That is my idea. 
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Q. Did you ever send a truck out of the garage 

262 with a broken brake? A. No. 

Q. Or a stuffed-up gas line? A. No. 

Q. Is it possible for a mechanic to anticipate that a 
brake line running through the pan on the car will chafe 
and break out on the road? A. No. 

Q. That is natural wear and tear? A. You ask me if a 
man could find that out. A man can’t tell that until the 
thing happens on hydraulic brakes. When hydraulic brakes 
are good they are good. 

Q. No matter how much you inspected the car before it 
went out of the garage, you couldn’t tell? A. If they had 
brakes I couldn’t tell if a brake is going to leak or some¬ 
thing is going to go. The flexible line can be all right and 
the vibration can cause leaking and suck air. 

Q. Was Press’ truck a new truck? A. 1940. 

Q. This was in 1945 ? A. Yes. 

Q. The truck was then about four years old? A. Yes. 
It had gone pretty near 200,000 miles. 

Q. Is that a lot of mileage for a truck? A. That 

263 is, for one motor. 

Q. Was there only one motor in that truck? A. 
Yes, outside of overhauling. 

Q. You had been working there from December, 1942, to 
February, 1945, a little over two years? A. Two years and 
two months. 

Q. How many trucks did you have under your jurisdic¬ 
tion in that length of time ? A. About eighteen—seventeen. 

Q. Seventeen at the time of your discharge? Is that 
what you mean? A. Yes. There were two that wasn’t 
working but I had to make sure that they were fit for opera¬ 
tion. They were spare trucks in case they wanted to put 
them on. 

Q. You serviced some seventeen trucks or were respon¬ 
sible for them? A. I was responsible for the whole thing. 

Q. And you were alone, with your helper? A. That is 
right. 


221 


Q. Were all those trucks running continuously at about 
the same mileage as the Press truck? A. The Cape truck 
had more mileage on it because it had more mileage to do. 
I overhauled that and that went 75,000 miles and they have 
gone 120,000 and 130,000 before that. 

Q. They all had a great deal of mileage? A. Yes, 

264 especially the Fords. The speedometer went over 
once and was ready to go over twice. 

Mr. Greene: That is all. 

Trial Examiner Gates: Before you drop the witness I 
wonder if you could determine the exact date of his dis¬ 
charge. I do not believe it is definitely in the record. 

Mr. Greene: Board’s Exhibit 18, the discharge slip, bears 
the date February 21, 1945. 

By Mr. Greene: 

Q. Did Mr. Mahoney or Mr. Kelleher complain to you 
and accuse you of not properly servicing the Press truck? 
A. No. 

Q. He just asked you what was wrong? A. He just 
wanted to know why these things happened; that is all. 
He didn’t say, “You are trying to break up the route” or 
“You are trying to stall for time.” He wanted to know 
what the trouble was, so I told him. He says, “It never 
happened before.” I said, “I can get under there and 
break the line. I wouldn’t do that on purpose.” 

Q. Were there ever any complaints about your servicing 
of any of the other trucks ? A. No. 

Q. Did anybody ever have anything good to say about 
your work? A. When I first started, the first year, I 

265 guess, when we were down on Johnnycake Hill, Mr. 
Kramer and Mr. Brewer came down. I suppose they 

did that every year. Mr. Cooper always says, “Keep the 
place clean and neat. You can’t tell when somebody comes 
down to look at it.” He came down with Mr. Kramer 
one day and looked the place over and complimented me. 
He says, “It is very nice.” 
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Q. Did you have any increases in pay while you worked 
there? A. Two, I think. 

Q. What were you earning when you went to work there ? 
A. I started at $38 and I ended up -with $47. 

Q. During the time that you were employed there you 
had been increased in all approximately $9 a week? A. 
There was $3 of that that I was supposed to see that my 
helper took care of the garage next door which belonged 
to Mrs. Maxon. 

Q. Who was Mrs. Maxon? A. Mr. Brewer’s daughter. 
She owned the garage, and when Mr. Cooper told me about 
that I says, “Well, I had a raise. I should see that it is 
done without being paid for it.” Mr. Brewer was on the 
other end of the phone and Mr. Cooper told him that. He 
said, “It is all right with Bill. He will take care of it and 
he won’t need any money.” I suppose Mr. Brewer insisted 
that he wanted to pay, and in the next pay envelope I had 
that and I saw Mr. Cooper about it. 

266 Q. When was that? A. That was when we were 
up to this new garage up here on Tremont Street. 

Q. In what year ? A. I think we got up there in 1944. 

Q. In the beginning of 1944 or the end? A. I don’t know. 
I can’t tell. 

Q. When was the last time that you got a raise before 
your discharge? A. It wasn’t very long before. 

Q. Two weeks, three weeks or three months? A. Prob¬ 
ably two months. 

Q. About two months before you were discharged? A. 
Just about. 

Recross Examination 

By Mr. Hanson: 

Q. When something would happen to a truck would the 
driver report that to you or someone else? A. What do you 
mean, happen? 

Q. Like a gas line breaking or the brakes going wrong? 
A. If the brakes or gas line would go they would have to 
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call tlie office or me because they couldn’t go back if they 
had hydraulic brakes gone. 

Q. In the case of the truck operated by Mr. Press you 
were contacted both on the gas line and the brakes? A. 
Will you please repeat that? 

Q. In the case of the truck operated by Press you 

267 were informed of the bad gas line and also of the 
bad brakes, were you not? A. I was informed when 

it happened. 

Q. After it happened? A. That is right. 

Q. What did you do with the break on the gas line ? A. I 
put a flexible line on that. 

Q. You repaired that? A. That is right. 

Q, What did you do on the brakes, if you remember? A. 
I repaired the line on that. 

Q. On the brakes? A. Yes. 

Q. Do you recall whether you did it once, twice or three 
times in that one week? A. Twice, I think. 

Q. On the brakes ? A. Because I fixed it one time when 
he said the pedal kept going down. There was a leak in the 
fitting, the fitting that fits on to the brake plate, and some¬ 
times the vibration shakes that and they wear the flange 
on the inside and there is a leak. I fixed that. 

The next time we had this big snowstorm and he called 
me out near the Taunton Water Works and I got under¬ 
neath and there was a big piece of ice underneath 

268 the truck on the brake line, which snapped it off, so 
I gave him the other truck, helped him to change 

over, and brought the truck back and fixed that line and the 
truck was ready for him when he got back. 

Mr. Hanson: That is all. 

**#>**#***# 

Manuel M. Simas, a witness called by and on behalf of 
the National Labor Relations Board, being first duly sworn, 
was examined and testified as follows: 


224 


Direct Examination 
By Mr. Greene: 

#*#»#**#### 

Q. Were you formerly employed by the New Bedford 
Standard-Times? A. I was a part time driver. 

269 Q. During what period were you a part time 
driver? A. From March 16,1944, to March 20,1945. 

Q. A little more than a year? A. A year and four days. 
Q. At some time did you become interested in becoming a 
member of or in filing an application for membership in 
the Radio and Newspaper Workers Protective Association, 
an independent union ? A. That is correct. 

Mr. Greene: Will the reporter please mark this as 
Board’s Exhibit next in order. 

(Thereupon the document above referred to was marked 
as Board’s Exhibit No. 19 for examination.) 

By Mr. Greene: 

Q. I show you what has been marked as Board’s Exhibit 
19 for identification and ask you if that is what you signed 
as an application for membership in the independent union? 
A. That is my signature. 

Mr. Greene: I offer Board’s Exhibit 19. 

Mr. Hanson: No objection. 

Trial Examiner Gates: Admitted. 

(The document heretofore marked as Board’s Exhibit 
No. 19 for identification was received in evidence.) 

By Mr. Greene: 

Q. Did you attend a meeting of the Association? 

270 A. All of them. 

Q. All of them? A. That is right. 

Q. Did you attend the meeting of February 18 when the 
Association ceased to exist and its members became mem¬ 
bers of the Guild? A. Right. 

Q. Did you see Mr. Kelleher in front of the hall? A. Out¬ 
side ; that is right. 
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Q. Did you have any words with him? A. No, I didn’t. 
Q. Was he alone wffien you saw him? A. I was. 

Q. Was he alone? A. He was, at the time. 

Q. In his car? A. That is right. 

Q. Did you see him more than once or just one time? A. 
I saw him a few times. 

Q. Did you go in and out of the hall a number of times? 
A. I attend to the meeting and when the meeting was over 
I come out. At some meetings he was there. 

Q. You saw him at more than one meeting? A. That is 
right. 

Q. At how many meetings did you see him? A. 

271 I don’t recall the dates but it was more than three 
meetings when I saw him. 

Q. You saw him at more than three meetings? A. Yes. 

Q. You did see him at that meeting of February 18, when 
you were on Union Street? A. Yes, on Union Street. 

Q. You were a part time driver, hired, you say, in March, 
1944? A. Yes. 

Q. Were you ever told before the time that this inde¬ 
pendent union started, that you had to join or that there 
was any requirement that you join the Teamsters or Truck 
Drivers Union? A. No. 

Q. Did you ever hear of a closed shop contract with the 
Truck Drivers Union? A. No. 

Q. Did you ever have a conference with Mr. Mahoney 
about an increase in pay after you signed this application 
card for membership in the union? A. I did.. 

Q. When was that? A. It was tw T o weeks before I was 
fired, in March. 

272 Q. About two weeks before you were fired? A. 
Two weeks before. 

Q. Tell us what happened at that meeting? A. One after¬ 
noon I came in and before I started on my trip I walked 
in his office, and his secretary was in, or whatever you call 
her, and he turned around, and I asked him if I could speak 
to him. He says, “Yes.” 
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So when the secretary went out, or bookkeeper, he asked 
me what I wanted, so I says, “Do you guarantee me 80 cents 
an hour if I join Local 59?” 

Q. What is Local 59? A. Truck Drivers Union, Jason’s 
Union. I says, “Do you guarantee me 80 cents an hour if I 
join Local 59 and get four hours’ pay per day?” He says, 
“I am glad that you came in. We were afraid of you be¬ 
cause you belong to the Guild.” 

I says, “Afraid of me? Why are you afraid?” He said, 
“Because you are a Guild member and you can’t join Local 
59.” So I says, “I can join any union I want. I belong 
to the CIO at the mill, and I am also a member of the Guild, 
and I can join Local 59 if I want to. There is no law says 
that I can’t join.” 

‘ ‘ Well, ’ ’ he says, ‘ ‘ I don’t know. ” So I asked him where 
was the union office of Local 59? He says, “On Union 
Street, near Acushnet Avenue.” So I told him I would 
go down to the office and sign an application. So my 
273 trip was coming up and I had to go out on my trip. 

When my trip was delivered I went down to Local 59 
and I told the girl there that Mr. Mahoney sent me there 
to sign an application to be a member of Local 59, and the 
woman there told me that if I could come back on Satur¬ 
day? I told her that I couldn’t because it was a bad day 
for me on Saturday, and Mr. Mahoney sent me down there 
that day to sign, so if she would give me an application I 
would sign. 

So I went back to the office and I told Mr. Mahonev that 

•» 

I had signed the application. That was the end of it that 
day. 

The following day I asked Mr. Mahoney where was my 
union button and Mr. Mahoney says “When you pay the $5, 
or whatever arrangement you make with the union, they 
will give you your pin.” So that was all for that day. 

A few days later Mr. Mahoney start to talk with me. I 
was outside at the time waiting for my trip, and he says, 
“The union office called up and told me that your applica¬ 
tion was no good; they don’t accept it,” that I would have 
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to wait until April 8 to join the union and to get 80 cents 
an hour, and that Jason had to see the application or ap¬ 
prove the application, something of that sort. So I told 
him, “Then I can’t join Local 59?” He says “No, you 
can’t, because you have to wait for Mr. Jason.” That was 
all that day. 

Q. Let me get back to that conversation with Mr. 

274 Mahoney at his office when he told you to go to Local 
59. Was there any mention of any trouble? Did Mr. 

Mahoney say anything about any trouble? A. I believe 
he did. He says to me, “Will you stick by the Standard- 
Times in case there is any trouble?” So I told him—I says, 
“I will stick with the Standard-Times if they don’t double- 
cross me.” 

Q. Was there any explanation of that? Did he say any 
more about trouble? A. No; he didn’t. 

Q. Did you know what he meant? 

Mr. Hanson: I object to that. 

A. No, I didn’t. 

By Mr. Greene: 

Q. I think you testified that you were discharged on 
March 20 ? A. On the 20th. It was on a Tuesday. 

Q. That is 1945? A. 1945. 

Q. Who told you that you were discharged? A. Mr. 
Mahoney discharged me. 

Q. Where did that take place? A. I had just come back 
from my post office trip and I had just started to read the 
newspaper in the outer office, when Mr. Mahoney and Jerry 
Kelleher walked in and I said, “Hello!” to Mr. 

275 Mahoney, and he just nodded his head and walked 
up the stairs. 

When Jerry Kelleher got to the top of the stairs he says, 
‘ ‘ Simas, you are wanted at the office. ’ ’ 

I folded my paper and walked upstairs to the office. 
When I got into the office Mr. Mahoney got up and closed 
the door after me, and Mr. Kelleher was already in there, 
so he looked up at the calendar and he said , 11 On the 24th, 
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which will be Saturday, you will receive two weeks’ pay. Is 
that all right with you?” I says, “Yes.” Then he says, 
“You are no longer an employee of the Standard-Times.” 
So I says to him, “You mean that I am fired now?” He 
says, “Yes.” So I asked him, “For what reason?” He 
says, “For wet bundles every week and for telling the car¬ 
riers at Branch C that Branch A was on strike, for refusing 
to unload the truck at Branch A and for causing a riot at 
Branch C.” 

Q. Did he give you a slip of paper at this time telling you 
about your discharge? A. He didn’t give me any paper. 

Q. Just by word of mouth, orally? A. Yes. 

Q. What do you mean by wet bundles? A. In case it 
rains we have mats, these papers that they use to put the 
plates on, to make the new plates, and when they have 
been used they discard them, they put them aside, and 
when it rains we take a handful of those mats and 
276 take them out -with us and when we throw off a bundle 
we put one of those papers underneath the bundle 
and one on top and we tie it up. No matter how hard it 
rains, those papers won’t get wet very quickly. That is 
what they mean by wet bundles. 

At the time he was talking to me, for two weeks it hadn’t 
rained and, naturally, I couldn’t have wet bundles if it 
didn’t rain. 

Q. Had you had previous complaints about wet bundles ? 
A. No. 

Q. You never had complaints about wet bundles ? A. No. 

Q. What about this incident at Branch C and Branch A? 
What happened there? A. When I was loading up my 
branch trip at the office the paper carrier came down the 
street running, and Mr. Mahoney and Mr. Kelleher was 
walking down toward the office, and the paper carrier got 
near me and said, “Is that the branch papers?” I says, 
“Yes; A and C.” He says, “Don’t take them up to A be¬ 
cause we are out on strike.” I said, “What’s the matter?” 
He said, “We are not going to deliver the papers. Don’t 
take them up.” 
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I said, “I have got to take them up. It is my work.” 

So Mr. Mahoney and Mr. Kelleher walked by me and 
went into the office, and when my truck was loaded I 

277 went to Branch A. When I got outside of Branch 
A, as customary, they have a few paper boys that 

takes the bundles out of the trucks, and they refused to take 
the bundles out. 

So I walks into the branch and I asked the branch man¬ 
ager at the time. He was a new fellow that had just come 
from the North End down to this branch, and I asked him, 
“What is the trouble?” He says, “I don’t know anything 
about it.” 

So I stood there and in the branch office there was a Mr. 
Lewin; he is something on the Standard-Times, on the sec¬ 
ond or third floor. 

Mr. O’Brien: There is a Mr. Lewin. I do not know that 
he is the person that the witness is talking about. 

By Mr. Greene: 

Q. Whereabouts in the office was he? A. I don’t know 
if he is on the second or third floor. I very seldom see the 
man. 

Q. He was there? A. He was there but he didn’t say 
nothing. I no sooner had asked the fellow about the trouble 
that was there when Mr. Kelleher and Mr. Mahoney w'alked 
in. Mr. Kelleher looked at me and I looked at him, and he 
went out and. started talking to the paper carriers to bring 
the papers, and they wouldn’t do it. He was kind of mad 
about it. 

Q. Who w T as that? A. Mr. Kelleher. He turned 

278 around to me and in a sarcastic way he says, “You 
can take out some bundles, can’t you?” I said, “I 

can, but I am not supposed to carry out any bundles. I am 
a truck driver and I am not a bundle carrier.” He says, 
“But you can carry bundles out, can’t you?” I said, “I’m 
a truck driver; I’m not a bundle carrier.” 

He kept asking me and I kept saying the same thing to 
him. He gave me a dirty look and I looked just at him. He 
didn’t say any more and I didn’t say any more. 
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Mr. Mahoney looked at me and I looked at him. He said, 
“Go ahead and take off a few bundles. 7 ’ I went out and I 
started emptying the truck. A couple of carriers came up 
to me and said, “What are you taking them out for?” X 
said, “It is my job. It don’t mean anything to me to take 
them out of the truck. If you are on strike it is up to you 
not to take them out of the branch.” I said, “I can bring 
them in.” The paper carriers decided to help me out, so 
we unloaded the truck. I don’t know how many bundles 
there were. 

When it was unloaded I got in the truck and I went up 
to Branch C. When I got to Branch C they didn’t give me 
a chance to stop. Some kids jumped on the running board 
and they were all excited, saying that they were on strike. 
One of the boys asked me if Branch A was on strike, and 
I said, “Yes.” I asked why, and he said, “Because we’re 
on strike and we refuse to carry the papers. Branch 
279 A is on strike and we are not taking papers here, 
and we don’t know what became of Johnnie Sil- 
veira.” I turned to the boy and said, “Johnnie Silveira 
was forced to quit, just the same as being fired.” They 
said, “We are going to strike.” I said, “Do as you want.” 

I walked in the branch and the paper kids start to unload 
the truck. 

When I walked in there was Mr. Kirby and Joe Cambra. 

Q. Who is Mr. Kirby? A. He is a lame fellow who takes 
care of the Westbrook district. He collects from the kids. 

When I went in I looked at Joe Cambra. He was very 
much displeased at the way the carriers were acting and I 
said, “Hello!” to him, and he didn’t even answer. 

So I walked behind a bench he had there and I stood up 
against the rail, and a paper carrier came up to me and 
said, “See what we have done. We have busted that down; 
we have busted half of this railing; we busted a place on the 
wall; we busted some windows.” 

I says to him, “What did you do that for? You don’t 
have to go around busting doors and windows. If you 
don’t want to carry the papers you don’t have to, but you 
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are not supposed to break windows. ’ ’ He said, ‘ ‘ If Johnnie 
Silveira got fired we are not supposed to handle any 
papers.” 

280 Q. Was this damage all done? A. Yes. 

Q. Did you have anything to do with inciting these 
newsboys? A. No. When they told me they busted the 
doors and the windows I told them what did they do it for, 
“If you go on strike, go on strike, but you don’t have to go 
around breaking windows and doors.” 

Q. That is the incident to which Mr. Mahoney had refer¬ 
ence when he said you were fired for wet bundles and the 
riot at Branch C? A. That is so. 

Q. And telling the employees of Branch C that the em¬ 
ployees of Branch A were on strike? A. Yes. 

Cross Examination 

By Mr. Hanson: 

Q. He told you what you were fired for? A. He told me 
what I was fired for. 

**«•#****#* 

285 Mr. Hanson: Did you put in as an exhibit the let¬ 
ter of dismissal to Thompson? 

Mr. Greene: No. Thompson did not have it with him. 
He recited that the only reason in the letter given for his 
discharge was inducing the carriers. When he was here 
he did not have the letter. I did not think it was necessary 
in view of his testimony. 

There was none for the last witness, Simas. He did not 
get one, according to his testimony, nor was there an appli¬ 
cation card for Boff. 

Mr. Hanson: You had 19 exhibits and I did not find the 
Thompson letter of dismissal. 

Mr. Greene: It is not there. 

Mr. Isserman: Mr. Ullman. 

John A. Ullman, a witness called by and on behalf of the 
American Newspaper Guild, being first duly sworn, was 
examined and testified as follows: 
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Direct Examination 
By Mr. Isserman: 

##>►######* 

286 Q. Are you a member of the American Newspaper 
Guild? A. I am an international representative for 

the American Newspaper Guild and a member in good 
standing. 

Q. Do you hold an official position in New England? A. 
I am executive secretary of the New England District 
Council. 

Q. As executive secretary of the New England District 
Council do you have charge of the collective bargaining for 
the New England area? A. I conduct collective bargain¬ 
ing in the New England area. 

Q. Are you familiar with the job content of the em¬ 
ployees in the circulation department for whom you bar¬ 
gain collectively? A. Iam. 

Q. Mr. Ullman, there is testimony in this case that John 
Silveira, who was the city circulation manager, whose duties 
included the job of supervising the branch managers and 
who had the power of recommending to his superior the 
hiring and firing of the branch managers, to the circulation 
manager, and that Mr. Ellison held a similar position with 
the Cape Cod Standard-Times and for the Standard-Times 
as far as the district managers on Cape Cod were con¬ 
cerned. From your own knowledge do you know 

287 whether or not those persons or persons holding 
similar positions with other newspapers are eligible 

to Guild membership ? A. They are. 

Q. Have we taken them in and do we bargain for them? 
A. Oh, yes. 

Q. Can you tell us of some of the places in New England 
where persons holding corresponding or comparable jobs 
are included in the bargaining unit? A. Yes. 

Q. Tell us where the places are, what the jobs are and, 
if you know, the job content? A. I can tell you, for ex¬ 
ample, that in Portland, Maine, we take in everyone in the 
circulation department except the circulation manager. 
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Q. Do you know whether there are district managers or 
supervisors of district managers included, in Portland, 
Maine ? A. You are running into a difficulty as far as titles 
are concerned. They have them in Portland but their titles 
are circulators. There is a city and country circulator in 
Portland, Maine, under the Guild contract. 

Q. What is a city circulator? A. He is in complete 
charge of the function of distribution in his area. He is in 
charge of such employees as would come under his function. 

Q. In Boston, on the Boston Herald-Traveler, can 

288 you tell us whether or not the Guild bargains for a 
circulation supervisor? A. That is right. The titles 

there are city, country and suburban circulator. 

Q. What does the city circulator do on the Boston Her¬ 
ald? A. He is in charge of the entire function within the 
city limits and, I believe, to a point outside the center of 
the city, and not only is he in charge of the so-called branch 
managers—they have another title in Boston, I believe— 
but of the entire distribution function, the men as well as 
the function. 

Q. Do they have the nominal right or the right to recom¬ 
mend hiring and firing similar to the power that Mr. Sil- 
veira and Mr. Ellison were permitted to exercise on the 
Standard-Times? A. Yes. 

Q. What about a country circulator? A. He is compar¬ 
able to a city circulator only he takes a different area and 
his methods of distribution are different. 

Q. On the Boston Record-American do we also bargain 
for men holding similar jobs? A. Everyone except the cir¬ 
culation manager. 

Q. Do they also have city, suburban and country circu¬ 
lators? A. Yes. 

Q. Do we bargain for the district supervisors? 

289 A. Yes, we do. 

Q. What is the job content of the district super¬ 
visor? A. Your district supervisor is in fact a breakdown 
in your chain of authority and responsibility which starts 
at the top with your circulation manager. 
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Your district supervisor on some papers is in charge of 
agents and subagents, stores, and, of course, carriers, if 
he has that particular function. 

You must understand that some papers have a truncated 
circulation system, using distributors answerable directly 
to the company rather than to men. You are going to run 
into difficulty as far as titles are concerned. 

Q. That is the reason I asked as to the job content. A. 
Your supervisor in this particular instance would have per¬ 
haps a maximum of three men answerable to him, and those 
men would have newsboys answerable to them. 

Q. If I told you now that a branch manager working for 
the Standard-Times had charge of the carriers and hired 
the carriers and supervised their work and took care of 
their collections, would you say that the branch manager 
on the Standard-Times is comparable to a district super¬ 
visor on the Boston Reeord-American, as far as job con¬ 
tent is concerned? A. I would say roughly comparable, 
yes. 

Q. Do you know what the circulation of the Boston 
290 Record-American is? A. No; I don’t know offhand. 

Q. Besides the New England Area are you also 
familiar with the practice of the Guild in other areas? A. 
Not quite so familiar, although I know theoretically through 
my boss. 

Q. Who is your boss ? A. Sam Eubanks, Executive Vice- 
President of the American Newspaper Guild. 

Q. Will you tell us what you know? A. Only that we 
cover circulation departments and include in our circulation 
departments everyone except the management representa¬ 
tive, who is the circulation manager. 

Mr. Isserman: Mark this for identification. 

(Thereupon the document above referred to was marked 
as Guild Exhibit No. 2 for identification.) 

By Mr. Isserman: 

Q. Do you know what this list contains (referring to 
Guild Exhibit No. 2)? A. Yes; it contains a breakdown 
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of the circulation coverage in other Guilds throughout the 
country. 

Q. From the description which I gave you and by looking 
at this list can you tell us if the Guild includes in the bar¬ 
gaining unit jobs which are comparable to the jobs of Sil- 
veira and Ellison? A. I am afraid the answer is going to 
be a little bit loose, if you gentlemen will forgive me. 

291 We have here a list of cities in which circulation 
employees are covered by the Guild, including dis¬ 
trict managers, city solicitors, road men, crew managers 
and so on. 

I would say that, depending on the size of the paper, as 
perhaps the Boston Herald-Traveler for a large one and 
the Bay City Times as a small one, all of the functions per¬ 
formed by an average circulation department would be per¬ 
formed. 

To compare perhaps the function of Silveira you would 
have to take the Bay City Times city circulation supervisor. 
I think that would be your rough comparison. He would 
be in charge of circulation operations within the urban area. 

I think to make a comparison with Mr. Ellison you would 
take a comparable position on the Birmingham Post, such 
as suburban district manager or country district manager. 
I think the point here is that we do cover the men who have 
those functions. 

Q. Does this list (Guild Exhibit 2 for identification) in¬ 
clude all the cities in which the Guild has contracts cover¬ 
ing circulation employees ? A. Yes, sir. 

Mr. Isserman: I offer the exhibit in evidence and I will 
supply the extra copy. 

Mr. Hanson: I object to it. It is immaterial and irrele¬ 
vant. 

292 Trial Examiner Gates: Have you shown it to coun¬ 
sel for the respondent ? 

Mr. Isserman: He saw it yesterday (handing Guild Ex¬ 
hibit 2 for identification to Mr. Hanson). 

Mr. Hanson: I object to the exhibit on the ground that 
it does not appear on the exhibit, as far as I am able to find 
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out, that any specific job is directly comparable to the jobs 
held by Silveira and Ellison as described in their testimony 
here. 

For the Guild’s purpose I think the testimony is com¬ 
plete without cluttering up the record with this thing, which 
certainly does not point out, so far as I can see from ex¬ 
amining it, any one man on any one of those papers who 
held a comparable job. 

Mr. Isserman: Mr. Hanson completely ignores the fact 
that this witness has testified that the job of city circulator 
on the two or three papers that were mentioned is exactly 
comparable to the city supervisor’s job which Silveira had. 

By Mr. Hanson: 

Q. Are you familiar with the operations of the Boston 
Record, American and Advertiser? A. Yes, roughly. 

Q. How many city circulators does that paper have ? A. 
One. 

Q. How many suburban circulators? A. One. 

293 Q. How many country circulators ? A. One. 

Q. What are the functions of those men ? A. Each 
of those circulators is in complete charge of distribution in 
the city, country and suburban. 

Q. Who works under the city circulator in the city of 
Boston? A. In the city of Boston the circulator is in charge 
of certain supervisors and inspectors who both distribute 
and check distribution, who are in charge of the distribu¬ 
tion to the agents and subagents and to the stores, and they 
are responsible for personnel and collections. 

By Mr. Isserman: 

Q. Are they responsible for the branch managers, too? 
A. They are responsible for branch managers where they 
exist. 

Mr. Hanson: There are no branch managers on the list 
for that particular paper. 
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By Mr. Hanson: 

Q. Who hires the district supervisors and inspectors? 
A. Are we speaking of the Herald-Traveler or the Record- 
American? 

Q. Record-American and Advertiser. A. The hiring is 
done on the Record-American and Advertiser by the circu¬ 
lation manager, occasionally with the recommenda- 

294 tion of some subordinate. 

Q. The circulators do not make recommendations 
for hiring and firing each one of the persons working under 
him? A. They are permitted to. I think .they practically 
do but they do not effectuate a discharge or a hiring. 

Q. As a matter of practice do you know whether the city 
circulator of the Boston Record-American and Advertiser 
screens the men and passes on his recommendation to the 
circulation manager before a man is hired or fired ? A. In 
general I think he does. I think you would find that it is 
his function to keep his staff up to scratch, the right number 
of the right men. 

Q. Do you know? A. I don’t know. 

Q. On the Boston Herald-Traveler how many circulation 
supervisors are there? A. I don’t know how many. 

Q. How many city, country and suburban circulators 
does it have? A. One of each. 

Q. Do you know whether or not they screen the appli¬ 
cants for jobs in the departments under their direction? 
A. I can tell you the practice, if that is of use to you. 

Q. I would like to know. A. The practice is that 

295 an applicant for a job would go to a city, country or 
suburban circulator, who would just say whether or 

not he had an opening, and if the circulator were satisfied 
that the applicant would be a good man, he would go to the 
circulation manager and say, “I think I have a good man 
for you.” 

Q. That is the practice on that paper? A. Yes. 

Q. Do you know what the practice is in Portland, Maine? 
A. In Portland, Maine, the two men who have the com- 
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parable jobs of circulators are called something else up 
there, I believe. They operate in the same manner. 

Q. I believe your contract with the Portland, Maine, 
Express and Telegram calls for only the carrier super¬ 
intendent and collectors? A. That is right. 

Q. You do not take in the equivalent of the circulator 
there? A. We do. There is no circulator up there. 

Q. If there is none why do you take him in? A. The 
function is covered. I think that is all I have testified 
to. The titles change. 

Mr. Isserman: The same job under a different name? 

The Witness: Yes. 

By Mr. Hanson: 

Q. There are two mentioned as carrier superintendent 
and collector. A. Very frequently the carrier super- 
296 intendent performs the function of collector as well. 

Q. Do they have district managers or branch man¬ 
agers up there? A. Not as such. They operate through 
the state of Maine. That is a state-covered paper and they 
operate very largely through a system of agents and sub¬ 
agents. They send many of their papers by train to a 
point where they never cover and the collection is done by 
mail, and it is only in the city and suburban areas that the 
function would be comparable, for example, to your 
Standard-Times. 

Q. They still do not have a city circulation manager or a 
suburban circulation manager? A. They have a circula¬ 
tion manager who is in charge of the circulation depart¬ 
ment, and under him you have your superintendent, oper¬ 
ating both in the city and country. 

By Mr. Isserman: 

Q. Isn’t there a foreman of the shipping room who is 
included in the Guild contract? A. Yes. 

Q. And he has men under him who handle the shipping of 
the paper? A. He is in charge of the physical function of 
getting the paper started on its way. 




239 


Q. He has people under him? A. He has an assistant 
foreman and any number of bundle boys and so on. 

297 Mr. Hanson: The exhibit offered for identification 
mentions only two that are included. 

Mr. Isserman: That is true. I am trying to straighten 
out the question of the job content. 

Mr. Hanson: My objection stands. 

Mr. Isserman: I will withdraw the exhibit. I do not 
think it is too essential for the presentation of the testi¬ 
mony. 

Trial Examiner Gates: Going back to Portland, vour 
testimony is that the Guild contract covers everybody ex¬ 
cept the circulation manager? 

The Witness: That is right. 

By Mr. Isserman: 

Q. Will you tell us whether the Guild has established a 
policy of accepting into a unit and bargaining for persons 
holding comparable jobs to the ones which Silveira and 
Ellison held? A. Yes. 

Q. You testified, I believe, that that is the general prac¬ 
tice throughout the country? A. That is the regular prac¬ 
tice. 

Q. And that is despite the fact that these men have the 
right to recommend hiring and firing? A. To keep the 
record straight, we are talking about a right here which is 
so seldom exercised that it does not seem to exist in prac¬ 
tice. 

298 Q. Will you explain why the Guild has established 
a policy to take these men in? A. As far as inclusion 

under a Guild contract is concerned, the practice is to try 
to differentiate between strictly management and strictly 
non-management or wage earner groups. 

Where we find a title or a function which is strictly man¬ 
agement we exclude it from membership as an automatic 
process. 

Where we find a much fancier title which does not include 
any great amount of management control, we tend to in¬ 
clude it as in fact a wage earner. 



240 


Thus we have the distinction, for example, of tending to 
exclude managing editors, who are usually managers, ex¬ 
cluding circulation managers, who are usually management, 
and including other titles below those two functions, where 
we find that they are not actually exercising the functions 
of management. 

Q. This is especially true in the circulation department, 
isn’t it? A. I should say more particularly true in that you 
have titles there which seem to carry authority but which in 
practice do not. 

Mr. Isserman: Your witness, Mr. Hanson. 

Cross Examination 
By Mr. Hanson: 

299 Q. If in practice the man holding the title for a 
number of years has recommended every employee 
who has been hired and has recommended the dismissal of 
every employee who has been dismissed, would you say that 
his function is a part of management or merely that of a 
wage earner? 

Mr. Isserman: I object to the question. 

If Mr. Hanson is trying to refer to the duties and func¬ 
tions of either Ellison or Silveira, the testimony does not 
support the question, because they testified that they recom¬ 
mended and it was up to Mr. Cooper to accept the recom¬ 
mendations. Their recommendations were not always car¬ 
ried out. 

Trial Examiner Gates: Objection overruled. The wit¬ 
ness may answer. 

The testimony of the other witnesses will be clear upon 
the record as to what their responsibilities were. 

Mr. Isserman: I understand that the question as it reads 
now does not refer specifically to the duties of these two 
men. 

Trial Examiner Gates: It depends on how it Jibes with 
their testimony or any other testimony. 

The Witness: I wonder if I could have that question 
again. 
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Trial Examiner Gates: The reporter will read it. 

(The question was read as above recorded.) 

300 A. I could only answer that in terms of our prac¬ 
tice. 

It is the practice not to consider their function in the 
hands of certain circulation employees as management, 
where we would consider it as management in the hands, we 
will say, of the managing editor. 

Q. In other words, you distinguish between the functions 
of management in one department of a newspaper as 
against another? Is that it? A. It is not completely it, no. 
That is not the whole picture. We do take other factors 
into account. 

Q. Such as what? A. In practice, a circulation depart¬ 
ment—do you want me to explain what our thinking is? 

Q. Yes. A. In practice the function of a circulation de¬ 
partment is the function of a team which has certain repeti¬ 
tive functions to perform. 

Once the branch manager or supervisor is established in 
his job that job changes very little from year to year. He 
is supposed to expand it and improve it but the change is 
quite moderate, whereas in the editorial department, which 
is your contrasting area, the function is not repetitive, so 
that an editorial employee taking instructions or directions 
from his boss expects not only director but authority, with 
full responsibility to carry out that authority, so that 

301 his city editor can give him an order, and if that 
order is not satisfactorily carried out he can fire 

the man. 

In the circulation department the fact of the matter is 
that that is not generally true. In general, a circulation 
subhead under a circulation manager, although he appears 
to give an order, can only hope that it will be carried out, 
because the circulation men in practice are all of relative 
authority. 

The city circulator has a big job. He is responsible for 
a big area, but actually if he selects a good branch manager 
or recommends a good branch manager under him and that 


man performs his function, he is responsible for that area 
and very seldom is even called upon to answer questions 
about it and he, too, is more or less supreme over his news¬ 
boy area. 

The distinction is that in the circulation department 
where you have men performing the functions, we will say, 
of salesmen, each one is more or less a law unto himself. 
You more frequently find a circulation man telling his so- 
called boss to go to hell than you hear of a reporter telling 
the city editor to go to the same place. As near as I can 
get at it, that is the distinction of the matter. 

Q. Take a newspaper that has a circulation manager who 
in turn has district managers under him, and they in turn 
have carriers and other distributors working under 

302 them. He is the top man in the newspaper? A. The 
circulation manager? 

Q. Yes. A. That is correct. 

Q. With those men under him ? A. Yes. 

Q. But in turn the newspaper is owned by a company, 
which publishes another newspaper, and there is a circula¬ 
tion manager with over-all supervisor}’ control over the 
smaller newspaper. How would you describe that man on 
the smaller newspaper? A. I wouldn’t attempt to. 

Mr. Hanson: I think that is all. 

Mr. Isserman: That is all. 

Mr. Greene: No questions. 

The Board rests, Mr. Examiner. 

*##•####*## 

Mr. Isserman: The Guild rests. 
##*»#*####* 
Mr. Hanson: At this time I want to make a series 

303 of motions to dismiss the complaint, beginning with 
the 8 (3) charges in respect of the individuals men¬ 
tioned in paragraph 5 of the complaint, namely, Silveira, 
Harden, Boff, Ellison, Thompson, Ainsworth and Simas, 
for lack of proof. 
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On the basis of that I move that the charges of discrim¬ 
inatory discharge in respect to Silveira, Harden, Boff, Elli¬ 
son, Thompson, Ainsworth and Simas, be dismissed indi¬ 
vidually and collectively. 

###•###*>*#* 

Mr. Hanson: I move to dismiss the charges in the com¬ 
plaint pertaining to the alleged violation of Section 8 (1) 
of the Act as specified in paragraph 8 of the complaint. 
I presume, your Honor, that the words “the union” re¬ 
ferred to in that complaint refer to the American 
318 Newspaper Guild, and in connection with this mo¬ 
tion I respectfully submit that if they do, because 
there is nothing in this record which shows any concern 
whatsoever on this respondent’s part in respect to the 
American Newspaper Guild, and there is no record of any 
meeting of the Guild having been kept under surveillance, 
or any employee who was a member of the Guild having 
been questioned concerning Guild membership, or of any 
inquiry of any of the employees as to what benefits they 
expected to gain from the union organization, if the union 
be the Guild you have got to dismiss any charges pertain¬ 
ing to the union if the words “the union” refer to the Guild, 
because there is not a scintilla of evidence in here on that. 

The record is quite clear in this case that this organiza¬ 
tion was set up and implemented by the general business 
manager of the respondent company and the circulation 
manager of the respondent company, and that the three 
people who carried out their orders and instructions to form 
it were Mary Harden, who occupied a confidential position 
as secretary to the circulation manager, and the bookkeeper 
of that department; John Silveira, who was the city cir¬ 
culation manager of the New Bedford Standard-Times; and 
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Edmund B. Ellison, who was circulation manager of the 
Cape Cod Standard-Times, but without the title, according 
to his testimony. 

There can be no getting away from that fact because we 
have here as Board’s Exhibit 2 the application of 

319 Silveira for membership and registration. It is ad¬ 
dressed to the officers and members of the News¬ 
paper and Radio Workers Protective Association of South¬ 
eastern Massachusetts. It is on a printed form and it is 
dated January 27, 1945. 

What do we know about that application form? Miss 
Harden testified that she got those forms in great quantity 
from Max Kramer, the general business manager of this 
paper, on the day after he had received notice of his dis¬ 
charge. They were already printed up and he handed them 
over to her, and they are the only application forms per¬ 
taining to this outfit that appear in this record. If there 
are any others they do not appear. Every application form 
here is something that Kramer had ready on the day after 
he was discharged. The record does not show it but if you 
check the printer of this form, where the bug appears down 
on the left-hand corner- 

Mr. Isserman: Are you trying to read something into the 
record that is not there? 

Mr. Hanson: It is on the record. The bug shows where 
the form is printed. 

Mr. Isserman: There is nothing on the record as to where 
the form was printed. 

Mr. Hanson: I am stating that the bug on there identifies 
the printing shop where it was printed, and according to the 
bug it is not a printing shop in New Bedford. 

320 Mr. Isserman: Even that is not in the record. I 
think the argument ought to be confined to the record 

and that statement of his ought to be stricken. 

Mr. Hanson: Miss Harden, who was secretary to the cir¬ 
culation manager, obtained these printed forms from the 
general business manager on the day after he had received 
notice of his discharge, and she first distributed' them to 
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John Silveira, city circulation manager, and Edmund Elli¬ 
son, the circulation manager of the Cape Cod Standard- 
Times. 

The record further shows that Mr. Cooper was still on 
the job at that time and he was her immediate superior, 
and that at all of the meetings which were held prior to the 
meeting of February 18, when the Guild took over the or¬ 
ganization of the circulation department, Kramer and 
Cooper were president, and that Kramer was elected as the 
first president and Cooper was elected business agent of 
this organization at the time he was circulation manager 
of this respondent newspaper. What does that do to the 
respondent? I want to tell you that this is the first case I 
ever heard of like it, where without the knowledge of the top 
officials of the company two men holding the positions that 
Kramer and Cooper held, were able to go out and set up a 
union that if some real union had come in or some organiza¬ 
tion had come in and challenged the company would have 
compelled to disestablish on the ground that it was a 
321 company-dominated union and had been created in 
violation of Section 8(2) of the Act. 

That fact is virtually admitted by the Guild, because 
when the Guild took over on February 1 and received ap¬ 
plications from Kramer and Cooper, the testimony in this 
record shows that they refused to accept either one of them 
into membership in the Guild. 

Mr. Isserman: It seems to me again that Mr. Hanson is 
distorting the testimony. Mr. Crissey testified they were 
not admitted to membership because they were not working 
in the industry at the time, and that is the record. I think 
Mr. Hanson’s argument ought to stick to the record. 

Trial Examiner Gates: Mr. Hanson is entitled to make 
his argument and you can make your argument. 

Mr. Isserman: He is not entitled to distort the facts. 

Trial Examiner Gates: You may point that out in your 
argument. 

Mr. Isserman: Pardon my impetuousness. 
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Mr. Hanson: I am used to it. You have amazed me by 
your quietness up to date. 

There you have the facts as to the creation of this par¬ 
ticular organization. 

Now I will go a step further. If you will look at it, this 
application was printed at some earlier date and was turned 
over to Mar}' Harden on January 27, signed by her 

322 on January 27, and signed by Silveira on January 
27. You have Board’s Exhibit 2 signed by John 

Silveira and dated January 27; Mary Harden, Board’s Ex¬ 
hibit 7, dated January 27; and Ellison’s application, 
Board’s Exhibit 11, is dated January 29. Thompson’s ap¬ 
plication is not dated. 

They got those printed application forms from Kramer 
on January 27. Two of them signed on January 27, Harden 
and Silveira. They held a meeting that night or the next 
night or the next night, or all three of them, because the 
record is confused as to these early meetings. 

At one of those meetings between the 27th and the 29tli 
of January, they elected officers. And who were the offi¬ 
cers? Max Kramer, who had just been fired as general 
business manager; William H. Cooper, who was still the 
circulation manager of the company, was elected business 
agent; John Silveira, the city circulation manager, was 
elected vice-president, and Mary Harden, confidential sec¬ 
retary to the circulation manager, was still on the job as 
secretary and treasurer. 

Now, I insist, your Honor, that that organization had to 
be destroyed by management or management was subject to 
the penalties of this Act. Management could not stand for 
anything like that. 

If you look at the application, what do you find was the 
real purpose? It was not a labor organization. It was a 
purpose on the part of Kramer and Cooper to take 

323 over the distribution of the newspapers of this com¬ 
pany for which one of them had long been an em¬ 
ployee and one of them was still an employee, because they 
have on the application a place to check whether the ap- 
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plicant was an employee, a carrier or a newsdealer. Who¬ 
ever heard of a newsdealer being an employee, when you 
come right down to it? 

Here we have the purposes,—“maintaining a high stand¬ 
ard of ideals of the industry and to assist in a co-operative 
way to improve the relationship between my fellow asso¬ 
ciates ; I hereby solicit the privilege of becoming a member 
of the Newspaper and Radio Workers Protective Associa¬ 
tion of Southeastern Massachusetts, and do pledge myself, 
if admitted, to conform and abide by all the laws, regula¬ 
tions and decisions of the Association.” 

There is not a word in it about its being a labor or¬ 
ganization. There is not a word in this record to show 
that they ever adopted any constitution or any by-laws that 
by any form, shape, manner or description could demon¬ 
strate that this outfit is a labor organization. 

It is apparent on the face of the application that they 
were trying to form an association of individuals made up 
of employees of this paper, of carriers of this paper, who 
were independent contractors, and of newsdealers who by 
no stretch of the imagination could be considered as em¬ 
ployees. 

324 For what purpose? It was an association to im¬ 
prove the relationship “between my fellow asso¬ 
ciates”—not fellow employees—fellow associates. 

What did the company do? The company got the tele¬ 
gram from Cooper on the morning of February 2, notifying 
them of his resignation. They put a new man down there. 
The business manager went down and took charge. He 
discovered this kitty and promptly fired the people who 
were directly responsible, under Cooper, for the kitty, 
Silveira and Ellison, after obtaining statements from each. 
The statement of Ellison appears in the record. 

The company then notified the parents of the boys and 
put it on the front page of this newspaper and announced 
that it would refund to any boy the amount of money that 
he was compelled to put into that kitty, if he would come 
in and ask for it. 
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The company did discuss with its employees what they 
expected to get by tying up with racketeers like Kramer 
and Cooper, and they described them as such in the com¬ 
munications that went out. And I say, your Honor, they 
were properly entitled to do so. 

As I said before, there is nothing in this record about the 
company ever having discussed the Guild w T ith anybody. 
The company knew nothing about the Guild so far as the 
record is concerned, and to this day knows nothing 
325 about it so far as the record is concerned, except 
for the fact that the Guild filed these charges of dis¬ 
criminatory discharge, not because of membership in the 
Guild but because of membership in this Association which 
does not even describe itself as a labor organization, which 
did not even pretend to be a labor organization at that time, 
which had adopted no constitution and no by-laws but did 
elect officers, who consisted of the former business man¬ 
ager, just fired, the circulation manager who was still on 
the job, the confidential secretary to the circulation man¬ 
ager, and the city circulation manager. 

I say that those charges cannot be sustained on the 
record that is now before you and I respectfully move that 
they be dismissed. 

• #*•*****# 

349 Let the record show that I am reserving decision 
on Mr. Hanson’s motion to dismiss paragraphs 5 and 

8 of the complaint and the complaint itself. 

Mr. Hanson: I have some testimony that I am going to 
put on this afternoon. I have a few things here that I can 
offer before we adjourn for lunch. 

In the first place, the Trial Examiner asked for a list 
of the officials of the New Bedford Standard-Times and the 
Cape Cod Standard-Times who have been mentioned in this 
case. I have had that prepared in duplicate and ask that 
the list of officials of the New Bedford Standard- 

350 Times be marked as Respondent’s Exhibit 1 for 
identification. 
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(Thereupon the document above referred to was marked 
as Respondent’s Exhibit No. 1 for identification.) 

And that the statement as to the Cape Cod Standard- 
Times be marked as Respondent’s Exhibit 2 for identifica¬ 
tion. 

(Thereupon the document above referred to was marked 
as Respondent’s Exhibit No. 2 for identification.) 

Those are the titles taken off the books of the company, 
exactly what the Trial Examiner asked for. 

Mr. Greene: I have no objection to any of them except as 
to the title of Edmund Ellison. Edmund Ellison had testi¬ 
fied that he was refused the title of circulation manager. 

Mr. Hanson: He testified that he was carried as circu¬ 
lation manager here but was not reported as such to Editor 
and Publisher. That is the title by which he was carried 
on the books. 

Mr. Greene: Subject to whatever difference there may 
be between these titles and the record, I have no objection. 

Mr. Isserman: With the same reservation I have no ob¬ 
jection. 

Trial Examiner Gates: They may be admitted. 

(The documents heretofore marked as Respondent’s Ex¬ 
hibits 1 and 2 for identification were received in evi¬ 
dence.) 

351 Mr. Hanson: Mr. Isserman in his remarks men¬ 
tioned a lawsuit which was brought by the respond¬ 
ent, and I have here and would like to have marked for 
identification two copies of a bill of complaint brought in 
the Superior Court, in Equity, Commonwealth of Massa¬ 
chusetts, by E. Anthony & Sons, Inc. against Max Kramer, 
William H. Cooper, the Newspaper and Radio Workers 
Protective Association of Southeastern Massachusetts and 
the Newspaper Carriers Association, and ask that that be 
marked as Respondent’s Exhibit 3. 

(Thereupon the document above referred to was marked 
as Respondent’s Exhibit No. 3 for identification.) 

Mr. Hanson: I have here also copies of the answer of 
Defendant William H. Cooper in that matter, which I ask 
to have marked as Respondent’s Exhibit 4. 
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(Thereupon the document above referred to was marked 
as Respondent's Exhibit No. 4 for identification.) 

I also have here the answer of the Newspaper and Radio 
Workers Protective Association of Southeastern Massa¬ 
chusetts, which I ask to have marked as Respondent’s Ex¬ 
hibit 5. 

(Thereupon the document above referred to was marked 
as Respondent’s Exhibit No. 5 for identification.) 

I have here a copy of the answer of the Newspaper Car¬ 
riers Association, which I ask to have marked as Respond¬ 
ent’s Exhibit 6. 

(Thereupon the document above referred to was marked 
as Respondent’s Exhibit No. 6 for identification.) 

352 Trial Examiner Gates: Off the record. 

(Discussion off the record.) 

On the record. 

Mr. Hanson: I have here a copy of the interlocutory de¬ 
cree of the court restraining the respondents Kramer and 
Cooper in that case, which I ask to be marked as Respond¬ 
ent’s Exhibit 7 for identification. 

(Thereupon the document above referred to was marked 
as Respondent’s Exhibit 7 for identification.) 

I have not offered the answer of Kramer for the reason 
that it is exactly the same as the answer of Cooper. 

I offer these documents as exhibits. 

Mr. Greene: I object to them as entirely immaterial. 

Mr. Isserman: I also object. 

Trial Examiner Gates: Admitted. 

(The documents heretofore marked as Respondent’s Ex¬ 
hibits 3 to 7, inclusive, for identification were received in 
evidence.) 

Mr. Hanson: In anticipation of this trial I asked the 
Board, through its counsel, Mr. Greene, to produce for this 
trial certain of the papers in the file of the regional office 
of the Board for Region No. 1 at Boston. 

Mr. Greene has just informed me that unless the Trial 
Examiner so instructs he will not produce any of these 
papers, although he has some of them here. 
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353 Last evening I talked with Dr. Myers, the former 
Regional Director, and he told me that if I sub¬ 
poenaed him he would come down and testify to certain 
matters. Of course, that would delay the proceedings, to 
get a subpoena issued and served on Dr. Myers. 

I think if we can agree as to what Dr. Myers would 
testify on one point we could very much expedite the pro¬ 
ceedings. 

I asked counsel for the Board, in a letter dated October 
19, to produce at the hearing in New Bedford the files of the 
regional office in reference to cases numbered l-R-2296 and 
l-R-2310, and case No. l-C-2512, and any memoranda or 
reports concerning interviews with Max Kramer or William 
H. Cooper, any representations made by them to the Board 
in the matter of the disposition of the above-entitled cases, 
together with any memoranda pertaining to any order or 
orders of dismissal or any memoranda pertaining to any 
withdrawal by the petitioners or charging parties in the 
above cases. 

I also asked counsel for the Board to produce for the 
hearing any memoranda, reports, correspondence or other 
material bearing upon the entry of the American Newspaper 
Guild in the New Bedford situation, where the American 
Newspaper Guild took over from the Radio and Newspaper 
Workers Protective Association, its list of members 

354 in New Bedford and substituting itself as the charg¬ 
ing party in the proceedings resulting in the issuance 

of the complaint in case No. l-C-2520. 

I specifically ask for the production of the petition in 
Case l-R-2351, with any correspondence or memoranda per¬ 
taining to interviews with officials of the Guild incidental 
to that petition, and the complete files of the office concern¬ 
ing representations of the Guild, investigations made by 
the Board’s representatives in connection with Case No. 
l-C-2520. 

I also asked for the files in reference to l-C-2517, in¬ 
cluding any memorandum concerning the withdrawal of the 
charge filed by Ellison in that case and, if that were with- 
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drawn, concerning the substitution of the American News¬ 
paper Guild as the charging party in his behalf. 

I asked the Board to produce Dr. Myers, the former 
Regional Director. The Board told me it was unable to do 
so. Dr. Myers said he would come upon subpoena issued 
by the Examiner if the Examiner approved my motion. 

Very frankly, Mr. Examiner, Mr. Greene has told me that 
he will produce nothing that I have asked for. I will state 
the reason for the request. My correspondence shows it. 

I first heard of this case some time in February, after 
the respondent here received a notice from the Board dated 
February 8,1945, in reference to Case No. l-R-2296, 
355 in which the Newspaper and Radio Workers Protec¬ 
tive Association of Southeastern Massachusetts filed 
a petition for representation, and in its petition alleged that 
it represented ‘ ‘ all employees of the circulation department 
excluding the circulation manager.” The company, the 
respondent here, was directed to appear at Boston on Feb¬ 
ruary 13 for a preliminary conference. I could not be 
there, and as a result the Regional Director was notified 
that the conference could not be held, and the date was 
changed to February 23 at 2:30 p. m. The notice which was 
sent out of the change of date, was February 13. 

That notice, a letter which undoubtedly will appear in 
the Board’s files, indicates that a copy of the notice chang¬ 
ing the date of hearing was sent, in addition to me, to the 
Standard-Times at New Bedford, to the Newspaper and 
Radio Workers Protective Association of Southeastern 
Massachusetts at New Bedford, to the American Federa¬ 
tion of Labor at 11 Beacon Street, Boston, and to the New 
Bedford District Council of the American Newspaper Guild 
at 294 Washington Street, Boston, Mass. That is the first 
I ever heard of the Guild in the case and I did not know 
why it was sent. At least the Guild did receive a notice 
on February 13. 

Then I went to Boston for the conference and that con¬ 
ference was held in the office of Dr. Myers on the after¬ 
noon of February 23 It got a little bit rough because at 


356 that time I pointed out to Dr. Myers exactly what I 
had found from my investigation down here, that 

between the time of the setting of the date for the con¬ 
ference on February 13 and for the conference to be held 
on February 23, the Guild had stepped into the picture, ac¬ 
cording to my information, and had taken over this or¬ 
ganization at the meeting or meetings which this record 
shows on February 18. When I arrived at the Board's 
office in Boston I was asked what reply the company had 
made to the Guild’s demand to represent the employees for 
collective bargaining, and I said I had never seen one. 

I was shown a copy of a letter which the Guild ostensibly 
had sent to the company. I communicated with the com¬ 
pany and found that no such letter had as yet been received, j 
Apparently a copy had gone to the Board but the company 
did not get it down here for some days. 

At that conference of February 23 Mr. Cooper was 
present. Prior to that he and Mr. Kramer had gone in 
with their petition. I want these things in here to get the 
background of this picture. 

I stated that Kramer and Cooper had set this thing up. 
Dr. Myers stated that they informed him when they came in 
that they had not. 

He was suspicious of this petition for representation 
coming from the former business manager, who had just | 
been let out, and the man who had just resigned as 

357 director of circulation. He said they assured him 
they had done nothing on this organization until 

after Cooper had resigned. Cooper admitted that on the 
afternoon of the 23d. That is why I want to get any of 
the memoranda at the office pertaining to these facts. He 
admitted that he had help set up this organization while 
he was circulation manager, and Dr. Myers immediately ; 
told him that he should withdraw those petitions or they 
would be dismissed so far as the Radio and Newspaper 
Workers Protective Association was concerned. 

Mr. Cooper said that the question of withdrawing them 
was up to the Guild because at a joint meeting on the pre- 
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ceding Sunday they had transferred their affiliation from 
the Newspaper and Radio Workers Protective Association 
to the Guild, and from that time on the Guild was going to 
do the representing. He said that the Association had not 
been dissolved, however, and that the matter of withdraw¬ 
ing the petition was up to the Guild. 

Trial Examiner Gates: My impression of the record is 
that in this case Cooper functioned in connection with the 
early organization meetings, however many there were, at 
the end of January, and did not resign until the afternoon 
of February 1. 

Mr. Hanson: As long as that is the Examiner’s impres¬ 
sion, I wanted to bring in that this thing started 
358 through this Cooper-Kramer organization, that the 
Board itself undoubtedly was the first to notify the 
Guild of it when it sent that letter of February 13, notifying 
the Guild. I understand that to be not unusual with the 
Board in Boston and that the former Regional Director, 
whenever he had a controversy affecting one group, notified 
all others. 

Mr. Greene: That was exactly the practice. Whenever 
a petition was filed in our office which involved newspaper 
workers we notified every labor organization that could 
possibly have any interest. 

The purpose of that was so that we would settle the 
question concerning representation and not be met with 
motions and petitions to intervene after a hearing, if a 
hearing were necessary. We could not arrange a consent 
election until all parties who were interested were notified 
and we notified all possible persons. 

Mr. Isserman: The Guild’s first information that people 
here would be interested in organization did not come from 
the Board. It came from some of the people who joined 
this independent union. We were invited in before the 
Board sent notice. 

Trial Examiner Gates: I will not require Mr. Greene to 
produce any documents and I will not issue a subpoena for 
Dr. Myers. 
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Mr. Hanson: That is the record I want made. 

359 I will have the record made as a formal request 
for a subpoena for A. Howard Myers, former Regi¬ 
onal Director of the National Labor Relations Board at 
Boston. I understand the Examiner denies the request? 
Trial Examiner Gates: I deny the request. 

Mr. Hanson: May I have an exception to both rulings ? 
Trial Examiner Gates: Yes. We will recess until two 
o’clock. 


360 Eleanor Scudder, a witness called by and on behalf 
of E. Anthony & Sons, Inc., being first duly sworn, 

was examined and testified as follows: 

Direct Examination 
By Mr. Hanson: 

Q. Will you state your name and your residence? A. 
Eleanor Scudder, Hyannis. 

Q. Are you employed at present with the Cape Cod 
Standard-Times? A. I am. 

Q. In what capacity? A. As bookkeeper. 

Q. How long have you been employed as bookkeeper? A. 
Almost three years. 

Q. Is it one of your duties as bookkeeper of the Cape Cod 
Standard-Times to keep the record of advertising contracts 
received by that paper? A. Yes. 

Q. Do you also keep the record of the payments 

361 made on those contracts? A. Yes. 

Q. At my request, as counsel for the company in 
this proceeding, did you prepare a statement from your 
records concerning the new contracts signed by Sylvester 
Boff between September 8, 1944, and February 15, 1945? 
A. I did. 

Q. Did you also bring with you copies of the contracts 
themselves which he signed? A. Yes. 

Q. Did you also bring—in case they are wanted—the 
ledger sheets from which you prepared these records? A. 
Yes. 
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Mr. Hanson: Will you mark that compilation as Re¬ 
spondent’s Exhibit 8 for identification. 

(Thereupon the document above referred to was marked 
as Respondent’s Exhibit No. 8 for identification.) 

Trial Examiner Gates: Is that a new contract? 

Mr. Hanson: It is a compilation of the bookkeeper’s 
report. I will have her state what it is. 

Mark that as Respondent’s Exhibit 9 for identification. 
(Thereupon the document above referred to was marked 
as Respondent’s Exhibit No. 9 for identification.) 

By Mr. Hanson: 

Q. Miss Scudder, I hand you a paper marked as Re¬ 
spondent’s Exhibit 8 for identification, and ask you 

362 to state what this paper is. A. Do you want me to 
give it in full? 

Q. State what it is. A. It is the bookkeeper’s report of 
Sylvester Boff’s advertising sales for the Cape Cod 
Standard-Times between September 8, 1944, and February 
15, 1945. 

Trial Examiner Gates: Those are new contracts? 

Mr. Hanson: Both. 

Mr. Greene: Is it not only new business? Does it in¬ 
clude old business also ? 

Mr. Hanson: She will testify. 

By Mr. Hanson: 

Q. I see that there are three classifications on this paper. 
Can you state what classification No. 1 is? A. No. 1 is new 
contracts signed by Boff during his stay with us. 

Q. And No. 2? A. Contracts which we already had but 
on which Mr. Boff increased the space. 

Q. And No. 3? A. That is one company, McDonald & 
Company, who he signed as a new contract but we still are 
trying to collect the money for it. They never paid. 

Q. Will you identify Respondent’s Exhibit 9 for identi¬ 
fication and state what this is? A. It is a record of 

363 salary received by Boff for the time he was working 
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for the Cape Cod Standard-Times plus his car allowance 
for that time and the total amount paid for gasoline which 
he used during that time. 

Q. These figures which appear on Respondent’s Exhibit 
8 and Respondent’s Exhibit 9 are figures which you yourself 
took from the ledger records of the company? Is that cor¬ 
rect? A. That is not a ledger record. That is a figure at 
the top of his contract, how much space should be used 
under the contract and the total amount. 

Q. Were the figures as to the payroll records taken from 
the ledger? A. The actual payroll record. 

Q. Did you bring with you each of the contracts obtained 
by Boff during that period? A. Yes. 

Q. They are here in the court room ? A. Yes. 

Q. They are the contracts which are specified under No. 
1 and No. 2? A. Yes. 

Q. Of Respondent’s Exhibit 8? A. Yes. 

Mr. Isserman: Are you offering them? 

Mr. Hanson: Yes; I offer them. 

364 Mr. Isserman: The Guild has no objection. 

Mr. Greene: The Board does not object either, 
subject, of course, to any comparison it might make with the 
originals. 

Trial Examiner Gates: They may be admitted as Re¬ 
spondent’s Exhibits 8 and 9. 

(The documents heretofore marked as Respondent’s Ex¬ 
hibits 8 and 9 for identification were received in evidence.) 

By Mr. Hanson: 

Q. Did you look up the account of the Falmouth Cleaners? 
A. Yes. 

Q. Was that a contract when Boff started work or not? 
A. It was a contract when he started work. 

Q. Do you recall when the Falmouth Cleaners had been 
put on contract originally? A. I don’t remember the date 
offhand. 

Q. Have you any data here which would refresh your 
recollection? A. Yes. 
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Q. Do you know whether Bosnengo and Buzzards Bay 
Pharmacy were ever under contract? A. We had Bosnengo 
on contract before Mr. Boff arrived, but it was still under 
contract when he was there. He did not sign it. 

On Buzzards Bay Pharmacy, several years ago we 

365 had that but they were not on contract when Mr. Boff 
was there, and they only did a small amount of 

transient advertising when he was there, at Christmas 
time. 

Q. I show you what appears to be a contract between the 
Cape Cod Standard-Times and the Falmouth Cleaners. Is 
that the original contract which you brought from the files? 
A. That is right. 

Q. What does the contract say as to who obtained it for 
the Cape Cod Standard-Times? A. Paul Stiles. 

Q. What is the date of that contract? A. May 18, 1944. 
Q. I also show you what appears to be a contract between 
the Cape Cod Standard-Times and the Bosnengo Hardware 
Store. Is that the original contract? A. It is. 

Q. It is the only one we have in the files? A. Yes. 

Q. Who does that show as acting for the company in 
signing it? A. Edward C. Koehler. 

Q. What was the date of the contract? A. October 15, 
1943. 

Q. For what period? A. For twelve months. 

366 Q. And the period of the contract for the Falmouth 
Cleaners was what? A. Twelvemonths. 

Mr. Hanson: I think that is all. 

Cross Examination 
By Mr. Greene: 

Q. Falmouth is on Cape Cod, is it not? A. Yes. 

Q. Cape Cod is a popular summer colony, is it not? A. 
That is right. 

Q. Isn’t it true that there is much more advertising 
carried in a newspaper on Cape Cod in the summer time 
than in the winter time? A. Yes. 



259 


Q. All of the period covered by Boff’s employment was 
from September, 1944, to February, 1945 ? A. Yes. 

Q. Wouldn’t it be normal to expect less new business in 
that period than in a period from April to August or 
September? 

Mr. Hanson: I object to that question unless the witness 
is familiar with the advertising business and she is quali¬ 
fied as such. 

By Mr. Greene: 

Q. You do keep the books of the advertising accounts, 
do you not? A. Yes. 

367 Q. And you have done so for a period of two or 
three years? A. Yes. 

Q. Is it true that during the summer months there is 
more advertising carried on your books than in the winter 
months ? A. Yes. 

Q. And that has been true during the three years of your 
experience? A. Yes. 

Q. On advertising sales has Mr. Boff other work to do 
than soliciting new accounts? A. Yes. 

Q. He has to service the old accounts? A. Yes. 

Q. Do you know whether Mr. Boff serviced the old ac¬ 
counts at the same time that he obtained this new business? 
A. Yes. 

Q. And a large number of them, or don’t you know? A. 
I don’t know offhand how many. There are not too many. 
I don’t know how many. 

Q. Did you have any other advertising solicitors with 
about the same experience as Mr. Boff? You mentioned 
one other whose name was Koehler? A. Yes. 

Q. Is he a long-time employee? A. No. He had 

368 the same territory previous to Mr. Boff. 

Q. Did you compile any figures as to what new 
business Mr. Koehler acquired during the period from 
September, 1943, to February, 1944? A. No. 

Q. Did you have any knowledge of how much new busi¬ 
ness he acquired during that period? A. No, I don’t. 
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Q. Were there any other advertising solicitors at the 
same time as Mr. Boff or was he the only one? A. No, not 
for that district. 

Q. You cannot testify as to whether Mr. Boff acquired 
more new business during the period that he was employed 
there than Mr. Koehler secured during a similar period 
when he was employed? A. I did not get any accurate 
record. 

Q. Have you any conception of it for comparison? A. 
No. 

Mr. Greene: That is all. 

Mr. Isserman: No questions. 

Redirect Examination 
By Mr. Hanson: 

Q. How about your business down there during the 
Christmas period of the year as compared with any month 
in the summer? A. I don’t know what the actual figure 
is but I know that it represents almost as much as 
369 the summer, if not as much. 

Q. After Mr. Boff left he was succeeded by some¬ 
one else in that territory, was he? A. Yes. 

Q. Have you any knowledge as to what the results were 
that were produced by his successor? A. I didn’t compile 
any records on that. 

Q. You did not check any records? A. No. 

Q. And you would not want to trust your memory on 
that? A. I would rather not. 

Recross Examination 

By Mr. Greene: 

Q. As a matter of fact, the successor of Mr. Boff has not 
worked the same months that Mr. Boff worked? A. No. 

Q. February, 1946, has not come around as yet? A. No. 

Mr. Hanson: No questions. 

The respondent rests. 

Trial Examiner Gates: Is there anything further? 

Mr. Greene: The Board has nothing further. 

Mr. Isserman: The Guild has nothing further to offer. 
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HI. 

EXCERPTS FROM EXHIBITS. 
Board Exhibit No. 1 

373 United States of America 

Before the National Labor Relations Board 
First Region 


Case No. l-C-2520. 


In the Matter of 
E. Anthony & Sons, Inc. 
and 

American Newspaper Guild, C. I. 0. 

Complaint 

It having been charged by American Newspaper Guild, 
294 Washington Street, Boston, Massachusetts, affiliated 
with the Congress of Industrial Organizations, hereinafter 
called the Union, that E. Anthony & Sons, Inc., hereinafter 
called the Respondent, has engaged in and is now engaging 
in certain unfair labor practices affecting commerce as set 
forth and defined in the National Labor Relations Act, 49 
Stat. 449, hereinafter called the Act, the National Labor Re¬ 
lations Board, by the Regional Director for the First 
Region (Boston, Massachusetts) as agent of the Board, 
designated by National Labor Relations Board Rules and 
Regulations—Series 3, as amended, Article IV, Section 1, 
hereby issues its Complaint and alleges the following: 

1. The Respondent is, and has been at all times herein¬ 
after mentioned, a corporation organized and existing un¬ 
der and by virtue of the laws of the Commonwealth of Mas¬ 
sachusetts, and is now, and has been at all times hereinafter 
mentioned, engaged at New Bedford, Massachusetts, here¬ 
inafter called the New Bedford plant, in the business of 
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printing, publishing, distributing, and selling daily news¬ 
papers, known as the New Bedford Standard-Times 
374 and the Cape Cod Standard-Times, and a Sunday 
newspaper, known as the Sunday Standard-Times. 

2. The Respondent, in the course and conduct of its busi¬ 
ness as described in paragraph 1 hereof, causes and has 
continuously caused at all times hereinafter mentioned 
large quantities of newsprint and other raw materials to be 
purchased and transported in interstate and foreign com¬ 
merce from and through states of the United States other 
than the Commonwealth of Massachusetts, and foreign coun¬ 
tries, to its place of business in the Commonwealth of Mas¬ 
sachusetts. The Respondent is a member of the Associated 
Press, United Press, Audit Bureau of Circulation, and 
Newspaper Enterprise Association. The Respondent main¬ 
tains branch offices in numerous cities and states of the 
United States for the purpose of collecting news and sell¬ 
ing advertising space in its newspapers and sending the 
same by various means of interstate communication to its 
New Bedford plant for publication, selling, and distribution 
in commerce between the states of the United States and 
foreign countries. The Respondent causes, and has continu¬ 
ously caused at all times hereinafter mentioned, a large 
number of the newspapers published by it to be transported 
in interstate commerce from its New Bedford plant to, into 
and through states, districts, and territories of the United 
States other than the Commonwealth of Massachusetts, and 
foreign countries. 

3. The Union is a labor organization as defined in Sec¬ 
tion 2, sub-section (5) of the Act. 

4. The Newspaper and Radio Workers’ Protective Asso¬ 
ciation of Southeastern Massachusetts, hereinafter called 
the Association, was until on or about February 18,1945, a 
labor organization within the meaning of Section 2, sub¬ 
section (5) of the Act. 

5. The Respondent did, on or about the dates set opposite 
their names, discharge and at all times since such dates has 
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refused, and does now refuse, to reinstate the following 
named employees: 

375 John Silveira .February 13,1945 

Mary Harden .February 13,1945 

Sylvester Boff.February 13,1945 

Edmund Ellison.February 14,1945 

William Thompson .February 15,1945 

Bilsborrow Ainsworth .February 21,1945 

Manuel Simas .March 20,1945 

6. The Respondent did discharge the employees named in 
paragraph next above for the reason that they joined or 
assisted the Association and/or the Union and engaged in 
other concerted activities for the purposes of collective bar¬ 
gaining or other mutual aid or protection. 

7. By the acts set forth in paragraph 5 above, the Re¬ 
spondent did discriminate and is discriminating in regard 
to tlie hire or tenure or conditions of employment of the 
employees named in paragraph 5 above, thereby discourag¬ 
ing membership in the Association and/or the Union, and 
the Respondent did thereby engage in, and is thereby en¬ 
gaging in, unfair labor practices within the meaning of Sec¬ 
tion 8, sub-section (3) of the Act. 

8. The Respondent, while engaged at its New Bedford 
plant, as described above, by its officers, agents and em¬ 
ployees did, during the period beginning on or about Janu¬ 
ary 1,1945, and continuing to and including the date of this 
Complaint, interfere with, restrain and coerce its employees 
in the exercise of the rights guaranteed in Section 7 of the 
Act by various acts, including the following: 

(a) By keeping the Association’s and/or the Union’s 
meetings, their leaders, officers and members, under surveil¬ 
lance ; 

(b) By questioning certain of the employees as to 
whether or not they had joined the Association and/or the 
Union and stating to said employees that they would obtain 
no benefits from either of the said organizations; 
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(e) By inquiring of certain of the employees what bene¬ 
fits they expected to obtain from union organization; 

(d) By telling certain employees that persons of 
376 their intelligence and ability had no place in a union 
organization; 

(e) By orally characterizing the Association as a “rac¬ 
ket” and its leaders and organizers as “racketeers”; 

(f) By promising certain employees advancements in 
their employment if they refrained from joining the Asso¬ 
ciation and/or the Union; 

(g) By advising certain of its employees against attend¬ 
ing meetings of the Association and/or the Union and by 
attempting to physically restrain certain of its employees 
from attending such meetings. 

0. By the acts, and each of them, set forth in paragraphs 
5 and 8 above the Respondent did interfere with, restrain, 
and coerce, and is now interfering with, restraining, and 
coercing its employees in the exercise of their right to self¬ 
organization to form, join, or assist labor organizations to 
bargain collectively through representatives of their own 
choosing and to engage in concerted activities for the pur¬ 
poses of collective bargaining or other mutual aid or pro¬ 
tection and by said acts, and each of them, the Respondent 
did thereby engage in, and is thereby engaging in, unfair 
labor practices within the meaning of Section 8, sub-section 
(1) of the Act. 

10. The activities of the Respondent set forth in para¬ 
graphs 5 and 8 above, occurring in connection with the op¬ 
erations of the Respondent described in paragraphs 1 and 2 
above, have a close, intimate and substantial relation to 
trade, traffic, and commerce among the several,states and 
tend to lead to labor disputes burdening and obstructing 
commerce and the free flow of commerce. 

11. The aforesaid acts of the Respondent constitute un¬ 
fair labor practices affecting commerce within the meaning 
of Section 8, sub-sections (1) and (3) and Section 2, sub¬ 
sections (6) and (7) of the Act. 
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Wherefore, the National Labor Relations Board, on this 
25th day of August, 1945, issues its Complaint against the 
Respondent herein. 

377 United States of America 

Before The National Labor Relations Board 
First Region 

N. L. R. B. 29 
(Revised 8-9-41) 

Aug. 14, 1945 

Case No. l-C-2520 


Date Filed August 13, 1945 
In the Matter of— 

E. Anthony & Sons, Inc. 

and 


American Newspaper Guird, C. I. 0. 

Second Amended Charge 

Pursuant to Section 10 (b) of the National Labor Rela¬ 
tions Act, the undersigned hereby charges that E. Anthony 
& Sons, Inc. at Standard Times Building, New Bedford, 
Massachusetts, employing 55 workers in the publishing 
business has engaged in and is engaging in unfair labor 
practices within the meaning of Section 8 subsections (1) 
and (3) of said Act, in that it discharged the following per¬ 
sons on or about the date set opposite their names because 
of their participation in the organization of the employees 
of the Company for collective bargaining purposes: 


John Silveira . 

Mary Harden . 

Sylvester Boff. 

Edmund Ellison. 

William Thompson ... 
Bilsborrow Ainsworth 
Manuel Simas. 


February 13,1945 
February 13,1945 
February 13,1945 
February 14,1945 
February 15,1945 
February 21,1945 
... March 20,1945 
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By the acts set forth in the paragraphs above, and other 
acts and conduct, the said company, by its officers, agents 
and employees, has interfered with, restrained and coerced 
its employees in the exercise of the rights guaranteed in 
Section 7 of the said Act. 

The undersigned further charges that said unfair labor 
practices are unfair labor practices affecting commerce 
within the meaning of said Act. 

Name and address of person or labor organization mak¬ 
ing the charge. (If made by a labor organization, give also 
the full name, local number and affiliation of organization, 
and name and official position of the person acting for the 
organization.) 

American Newspaper Guild 

294 Washington Street, Boston, Massachusetts 

By: John Ullmax, Executive Secretary 

New England District Council 

Subscribed and sworn to before me this 13th day of Au¬ 
gust, 1?45. At Boston, Massachusetts. 

F. L. Irvin, 

Field Examiner N.L.R.B., 
First Region 

381 Answer of E. Anthony & Sons, Inc. 

E. Anthony & Sons, Inc., reserving all of its rights under 
the Constitution and laws of the United States and protest¬ 
ing all acts of the National Labor Relations Board, its of¬ 
ficers and agents in violation of said E. Anthony & Sons, 
Inc.’s rights in the premises and reserving any and all man¬ 
ner of exceptions to the above entitled complaint dated the 
25th day of August, 1945, and notice of hearing attached 
thereto signed by Bernard L. Alpert, Regional Director for 
the First Region, makes answer to said complaint as fol¬ 
low’s : 



267 


1. Admits the allegations of that paragraph designated 
“ 1 ” 

2. Admits that in the course and conduct of its business 
it has purchased newsprint and other materials outside of 
the Commonwealth of Massachusetts and caused them to be 
transported in interstate and foreign commerce to its place 
of business in the Commonwealth of Massachusetts. Ad¬ 
mits that it is a member of the Associated Press. Admits 
that it maintains branch offices in various cities adjacent to 
New Bedford, Massachusetts. Except as hereinbefore ad¬ 
mitted, denies each and every other allegation in that para¬ 
graph designated ‘‘2”. 

382 3. Neither admits nor denies the allegations of 

that paragraph designated “3” but demands strict 
proof thereof with particular respect to the “Union” re¬ 
ferred to therein. 

4. Neither admits nor denies the allegations of that para¬ 
graph designated “4” but demands strict proof thereof. 

5. Admits the allegations of that paragraph designated 

i i i j 

o • 

G. Denies the allegations of that paragraph designated 
“ 6 ”. 

7. Denies the allegations of that paragraph designated 

“7”. 

8. Denies the allegations of that paragraph designated 
“ 8 ”. 

9. Denies the allegations of that paragraph designated 

“9”. 

10. Denies the allegations of that paragraph designated 
“ 10 ”. 

11. Denies the allegations of that paragraph designated 
“ 11 ”. 

Wherefore, respondent E. Anthony & Sons, Inc. respect¬ 
fully submits that the complaint should be dismissed. 

E. ANTHONY & SONS, INC. 

By Basil Brewer, 

Vice President and Treasurer 
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Commonwealth of Massachusetts, 

County of Bristol, ss: 

I, Basil Brewer, being first duly sworn, depose and say 
that I am Vice President and Treasurer of E. An- 
383 thony & Sons, Inc. and in that capacity have signed 
the foregoing answer to the complaint issued by the 
National Labor Relations Board through its Regional Di¬ 
rector for the First Region against E. Anthony & Sons, 
Inc. 

Basil Brewer. 

Subscribed and Sworn to before me this 31st day of Aug., 
1945. 

Timothy F. O’Brien, 

Notary Public. 

Eusha Hanson, 

729 15th Street, N. W., 

Washington 5, D. C. 

T. F. O’Brien, 

First National Bank Building, 

New Bedford, Massachusetts. 

Attorneys for 
E. Anthony & Sons, Inc. 

555 Pleasant Street, 

New Bedford, Mass. 

#•#**••••• 
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Board Exhibit No. 2 


389 Applicant No.Employee 

Carrier.Newsdealer 


APPLICATION FOR MEMBERSHIP AND 
, REGISTRATION 

To the Officers and Members of The Newspaper and Radio 
Workers Protective Association of 
Southeastern Massachusetts. 

Prompted by my desire to assist in maintaining the high 
standard and ideals of the newspaper industry and radio 
industry, and to assist in a co-operative way to improve the 
relationship between my fellow associates, I hereby solicit 
the privilege of becoming a member of The Newspaper 
and Radio Workers Protective Association of Southeastern 
Massachusetts and do pledge myself, if admitted, to con¬ 
form to and abide by all the laws, regulations and decisions 
of the Association. 

Was born at New Bedford on the 22 day of Oct. 1910. 
Am now 34 years of age. Have been in the business 15 
years. Where New Bedford. Name John Silveira. City 
or Town New Bedford. Social Security Acc’t No. 016-01- 
3666. Signed John Silveira 

I have received the initiation fee $. 


1/27/45 


Steward. 

The undersigned, to whom was referred the above ap¬ 
plication, respectfully reports and recommends the appli¬ 
cant’s admission. 


Initiated 


Signed 


194 


(This Application bears the Union Label of the Allied Printing Trades 
Council, Cambridge 90) • 
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Board Exhibit No. 3 

390 Copy of Western Union Telegram 

( 22 ) 

BBU409 21-NEW BEDFORD MASS 1 658p 

MR NICHOLAS J MAHONEY JR BUSINESS MANAGER 
(GET RECEIPT)-STANDARD TIMES NB- 

1945 FEB 1 PM 7 25 

FOR NUMEROUS REASONS WHICH I DO NOT WISH TO MENTION I 
HEREBY TENDER MY RESIGNATION TO BECOME EFFECTIVE FEB. 1 

1945- 


william H COOPER 

1 1945. 

Board Exhibit No. 4 

391 February 13, 1945. 

« 

Dear Mr. Silveira: 

It bas come to the attention of the management that, for 
a long time, either through yourself or the district or 
branch managers, you have been collecting from new car¬ 
riers, as a condition of their taking the routes, a sum of 
money which you have said was for a “kitty”. 

Not only has this been without the knowledge or consent 
of the company, but no accounting ever has been made by 
you as to the moneys derived from this “shake-down” of 
the carriers. 

Your statement that this fund was for broken windows, 
etc., is a plain subterfuge. For the company’s expense ac¬ 
counts show such charges were paid by the company. 

This is to advise you that you are discharged from the 
circulation department for the above reasons. 

Very truly yours, 

' Nicholas J. Mahoney, 

Business Manager. 
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Boaxd Exhibit No. 5 

392 The Standard-Times 

New Bedford, Mass. 

February 12, 1945. 

To The Parents of Standard Times Carriers: 

We know you are deeply interested in the welfare of 
your boy, our carrier. 

Recently, carriers have been asked to sign papers, in¬ 
vited to meetings, and in one instance brought home an 
unsigned letter, addressed to the “parents of the carrier.” 

Some of these messages, invitations, etc. came from em¬ 
ployes of the Standard-Times, giving the carrier and his 
parents the impression they were approved by the manage¬ 
ment of the Standard-Times. 

This letter is to make clear to parents and carriers the 
following facts:— 

The Standard-Times has not issued any calls for meet¬ 
ings, nor asked its carriers to join any so-called “club” 
or “association.” 

Nor has it authorized any employe or other person to 
collect any fees or moneys from the carriers’ earnings. 

The “club” and dues scheme, is a scheme of grown men, 
to “shake down” the carriers for their own private profit, 
at the same time, giving the impression they have the ap¬ 
proval of the Standard-Times. 

The entire plan is a shameless fraud and a racket, the 
victims being boys who, in many cases, are only youngsters. 

The Standard-Times regrets to say that among the pro¬ 
moters of this scheme, are former executives of the Stand¬ 
ard-Times. These were highly paid men who, unknown to 
the company and while on the company’s pay roll, con¬ 
cocted the scheme and prepared to carry it out. 

Your boy’s arrangement with his newspaper is a very 
simple one. 

He is not an “employe” but a “little merchant”, operat¬ 
ing under a contract, approved by the parent, probably the 
boy’s first contract. 
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Under this contract the carrier buys his papers from the 
newspaper, delivers them, collects from the subscriber and 
pays the newspaper. 

Whoever on any pretext would attempt to get the car¬ 
rier to break his contract, invites the carrier to do a dis¬ 
honorable thing and defeats one of the greatest benefits of 
carrier work, learning business methods and the im- 
393 portance of honesty in business. 

We ask the cooperation of the parents of our car¬ 
riers and of the carriers to defeat this racketeering plot 
against them and their newspaper. 

Meanwhile, the Standard-Times assures you and your 
boy we will protect his interests and welfare in every way. 

Sincerely yours, 

The Standard-Times, 

Publisher. 

The Cape Cod Standard-Times, 
Publisher. 

Board Exhibit No. 7 

395 APPLICATION FOR MEMBERSHIP AND 

REGISTRATION 

To the Officers and Members of The Newspaper and 
Radio Workers Protective Association of 
Southeastern Massachusetts. 

Prompted by my desire to assist in maintaining the high 
standard and ideals of the newspaper industry and radio ^ 
industry, and to assist in a co-operative way to improve 
the relationship between my fellow associates, I hereby 
solicit the privilege of becoming a member of The News¬ 
paper and Radio Workers Protective Association of South¬ 
eastern Massachusetts and do pledge myself, if admitted, 
to conform to and abide by all the laws, regulations and 
decisions of the Association. 

Signed Mary J. Harden 
January 27, 1945 
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Board Exhibit No. 8 

396 The Evening Standard-Times 
The Sunday Standard-Times 
THE STANDARD-TIMES 

Member Audit Bureau New Bedford, Mass, 

of Circulation (A.B.C.) February 13, 1945 

Dear Miss Harden: 

You are hereby discharged for neglect of your work, dis¬ 
regard of instructions and interfering with the work of 
others of the department. 

Very truly yours, 

Nicholas J. Mahoney, Jr., 
Business Manager. 

The only paper in the 200,000 field of New Bedford and 
Southeastern Massachusetts covers New Bedford, 
Cape Cod and the islands like a friendly blanket. 

Boaxd Exhibit No. 9 

397 February 18, 1945. 

A meeting of The Newspaper and Radio Workers Pro¬ 
tective Association of Southeastern Massachusetts was held 
at 260 Union Street at 2:00 P. M., February 18, 1945. 

Following members present: Mary J. Harden, John Sil- 
veira, Beatrice Roderick, Deolinda Roderiques, Margaret 
C. Cunha, Emelia Almeida, Rita Caron, Edmund B. Ellison, 
Edward Kirby, Matthew Wilson, Roland Lamothe, John 
Vieira, Stanley Pacewicz, Ernest P. Rapoza, William 
Thompson, Leslie Critchley, Bilsborrow Ainsworth, Emile 
E. Racine, Frank I. Press, Dorothy Vasconcelles, Manuel 
Simas, Ward W. Savery, Victor Brunnette, Jos. A. Des- 
Marais, Gabriel Senna, Joseph Costa, Roger Sylvia, Don¬ 
ald Daffinee, Daniel Hicky, James Moraes, Charles Silva, 
Max Kramer, William H. Cooper. 
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Voted unanimously to dissolve the Newspaper and Radio 
Workers Protective Association of Southeastern Massa¬ 
chusetts. 

/""Voted unanimously to affiliate and become a part of the 
American Newspaper Guild and to adopt the name of News¬ 
paper Guild of New Bedford. 

Meeting adjourned at 4:00 P. M. 


. i Aim 


Submitted by, 


Secretary 

Board Exhibit No. 10 

398 February 18, 1945. 

A meeting of The Newspaper Guild of New Bedford was 
held at 260 Union Street at 4:15 P. M. February 18,1945. 

Following members present: Mary J. Harden, John 
Silveira, Beatrice Roderick, Deolinda Roderiques, Mar¬ 
garet C. Cunha, Emelia Almeida, Rita Caron, Edmund B. 
Ellison, Edward Kirby, Matthew Wilson, Roland Lamothe, 
John Vieira, Stanley Pacewicz, Ernest P. Rapoza, William 
Thompson, Leslie Critchley, Bilsborrow Ainsworth, Emile 
E. Racine, Frank I. Press, Dorothy Vasconcelles, Manuel 
Simas, Ward W. Savery, Victor Brunette, Jos. A. Des- 
Marais, Gabriel Senna, Joseph Costa, Roger Sylvia, Don¬ 
ald Daffinee, Daniel Hicky, James Moraes. 

Voted unanimously to ask to have the Newspaper Guild 
of New Bedford demand recognition as the official bargain¬ 
ing agent for the employes in the Circulation Department 
of E. Anthony & Sons, Inc., Publishers of The Standard- 
Times. 

Voted unanimously to elect temporary officers of the 
Newspaper Guild of New Bedford. 

Voted unanimously to elect John Silveira, President. 

Voted unanimously to elect John Vieira, Vice President. 
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Voted unanimously to elect Mary J. Harden, Secretary 
and Treasurer. 

Meeting adjourned at 5:15 P. M. 

Submitted by, 

Secretary-Treasurer 

*•••••*«** 

Board Exhibit No. 11 

399 APPLICATION FOR MEMBERSHIP AND 

REGISTRATION 

To the Officers and Members of Tlie Newspaper 
and Radio Workers Protective Association 
of Southeastern Massachusetts. 

Prompted by my desire to assist in maintaining the high 
standard and ideals of the newspaper industry and radio 
industry, and to assist in a co-operative way to improve the 
relationship between my fellow associates, I hereby solicit 
the privilege of becoming a member of The Newspaper and 
Radio Workers Protective Association of Southeastern 
Massachusetts and do pledge myself, if admitted, to con¬ 
form to and abide by all the laws, regulations and decisions 
of the Association. 

• ••***••*• 

Signed Edmund B. Ellison 
1/29/45 

• ••#•*••*• 

Board Exhibit No. 12 

400 Feb. 14, 1945. 

I, Edmund B. Ellison, of 94 Bay View Street, West 
Yarmouth, Mass., make the following statement in order to 
explain the establishment of a so-called “kitty” fund, which 
I now have in my hands, and which has been advocated by 
me to certain district managers under my supervision, for 
the best interests of E. Anthony & Sons Inc. 
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Approximately three years ago, in my supervisory ca¬ 
pacity I first established for myself and then advocated to 
certain district men the establishment of a “ kitty ” system. 
This was approximately the first of 1942 and at that time 
Norman Le Francois, a district manager, was using the 
“kitty’’ system. 

The “kitty” system was made up as follows: From time 
to time due to the incapacity or otherwise of a carrier boy, 
it was necessary for me to arrange for and deliver the 
papers normally carried by the boy. In making such de¬ 
liveries I sometimes had the assistance of a boy to whom I 
paid a certain portion of the profits of the route. The 
amount that was not paid to the boy, out of the total profit, 
was kept by me and put into an envelope in my desk and 
was known as the “kitty.” During the last year and a half, 
other sums of money have been put into the “kitty” and 
these other sums have come from profit arising out of the 
sale of bicycles to the carrier boys. 

At no time did I have more than twenty-five dollars 
($25) in the “kitty.” In fact, the “kitty” was a fund 
which was used to pay dead balances, principally, 
401 and in one case was used to buy a newspaper bag for 
a carrier, and in another case to finance the purchase 
of a bicycle to the amount of $10.25 for a carrier. 

None of this “kitty” money was used at any time for 
my benefit. 

After I had established a “kitty” for myself I told my 
superior, Mr. Cooper, about the matter and the purpose for 
which it was established. I recall no comment being made 
by Mr. Cooper about this. I believe that three of my dis¬ 
trict managers either now have, or in the past have had, 
“kitties” such as my own, and have used them for the 
application to dead balances of the company and for the 
allowance to carriers of credits for shortages of papers. 

I estimate that I have receipts or written records in my 
possession showing the payment of any monies out of the 
“kitty” fund during approximately a year and a half be- 
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fore today. These receipts are now at my home and I am 
willing to make them available to the company, for in¬ 
spection. 

In my opinion, and experience, a “ kitty ” fund in the 
hands of a district manager has proven an asset to the 
company, especially in the matter of good will of the car¬ 
riers to the company. In my opinion, and in the interests 
of good business management, I think the company should 
establish a system which will perform the same purposes 
as now performed by the “kitty” funds, so long as present 
conditions relative to manpower exist. 

This statement is not to be published in any newspaper, 
either in whole or in part, nor reference hereto made in any 
newspaper, nor in any communication to the carriers and/or 
their parents. 

I have read this statement on two pages and it is true 
and correct. 


Board Exhibit No. 13 

402 CAPE COD STANDARD-TIMES 

Hyannis, Mass. 

Feb. 14, 1945. 

Dear Mr. Ellison: 

You are hereby discharged from the Circulation Depart¬ 
ment of The Cape Cod Standard-Times for the following 
reasons: 

Activities, while on the company’s payroll, which were 
directed toward inducing the carriers of the company to 
break their contracts with the company. 

Collecting money for which no accounting was made. 
Participating in outside business activities on the com¬ 
pany’s time. 

Halford Houser 
Editor and Publisher. 
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Board Exhibit No. 14 

403 THE STANDARD-TIMES 

#•#•*#**** 
Circulation Department Tel. 5-7411 New Bedford, Mass. 

Dead Balance 
Rte. 759—Robert Kingsley 
E. Orleans 

Week Ending Saturday Mar 11 1944 


* 4k 

* 

* * 

Previous Balance $18.00 

• ft * ft * 

Mrs. Duwnell—Orleans f 
Money Order 274523 

Total 

0. P. 

$18.00 

4.88 

• # 

• 

ft * 

Total Due 

m • ft 

13.12 

ft ft 

Date . 

• • 

• 

. Received Payment . 

* • • * * 

• • 


Board Exhibit No. 15 

404 THE STANDARD-TIMES 


Circulation Department Tel. 5-7411 New Bedford, Mass. 

759 

Robert Kingsley 
E. Orleans, Mass. 

Dead Acct. 

Week Ending Saturday Apr 15 1944 
Previous Balance $13.12 


*•••**•*•# 

Paid in full sent in 4/21/44 EBE 

Date. Received Payment. 

#•#**•*#** 


f All notations in italics were in handwriting in the original copies 

of Exhibits Nos. 14 and 15. 
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Boaxd Exhibit No. 16 

405 APPLICATION FOB MEMBERSHIP AND 

REGISTRATION 

To the Officers and Members of The Newspaper 
and Radio Workers Protective Association 
of Southeastern Massachusetts. 

Prompted by my desire to assist in maintaining the high 
standard and ideals of the newspaper industry and radio 
industry, and to assist in a co-operative way to improve the 
relationship between my fellow associates, I hereby solicit 
the privilege of becoming a member of The Newspaper and 
Radio Workers Protective Association of Southeastern 
Massachusetts and do pledge myself, if admitted, to con¬ 
form to and abide by all the laws, regulations and deci¬ 
sions of the Association. 

***•**•*•• 

Signed Wm. Thompson 

• *#*****•• 

Boaxd Exhibit No. 17 

406 APPLICATION FOR MEMBERSHIP AND 

REGISTRATION 

To the Officers and Members of The Newspaper and 
Radio Workers Protective Association 
of Southeastern Massachusetts. 

Prompted by my desire to assist in maintaining the high 
standard and ideals of the newspaper industry and radio 
industry, and to assist in a co-operative way to improve 
the relationship between my fellow associates, I hereby 
solicit the privilege of becoming a member of The News¬ 
paper and Radio Workers Protective Association of South- 
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eastern Massachusetts and do pledge myself, if admitted, 
to conform to and abide by all the laws, regulations and 
decisions of the Association. 

**#•#♦•••• 

Signed Bilsborrow Ainsworth 
1/29/45 

• ***•••••• 

Board Exhibit No. 18 

407 The Evening Standard-Times 

The Sundav Standard-Times 

THE STANDARD-TIMES 

Member Audit Bureau New Bedford, Mass 

of Circulation (A.B.C.) February 21, 1945. 

Mr. Ainsworth: 

You are hereby discharged for the following reasons: 
Neglect of work in sending trucks out on runs when they 
are unfit for duty and improperly equipped, thereby caus¬ 
ing unwarranted and unnecessary interruption of service. 

Taking time out while on duty and against orders to dis¬ 
cuss outside matters and interfering with the work of 
others. 

For disloyalty to the management. 

Very truly yours, 

THE STANDARD-TIMES 
Nicholas J. Mahoney, Jr. 
Business Manager 

The Only Paper in the 200,000 Field of New Bedford and 
Southeastern Massachusetts Covers New Bedford, 
Cape Cod and the Islands Like a Friendly Blanket. 
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Board Exhibit No. 19 

408 APPLICATION FOR MEMBERSHIP AND 

REGISTRATION 

To the Officers and Members of The Newspaper and 
Radio Workers Protective Association 
of Southeastern Massachusetts. 


Prompted by my desire to assist in maintaining the high 
standard and ideals of the newspaper industry and radio 
industry, and to assist in a co-operative way to improve the 
relationship between my fellow associates, I hereby solicit 
the privilege of becoming a member of The Newspaper and 
Radio Workers Protective Association of Southeastern 
Massachusetts and do pledge myself, if admitted, to con¬ 
form to and abide by all the laws, regulations and decisions 
of the Association. 

#•***•**•• 

l 

Signed Manuel M. Simas 
1/29/45 

##**#••••• 
Respondent Exhibit No. 1 


508 Officials of The New Bedford Standard-Times 


Basil Brewer 
Charles J. Lewin 
Max Kramer 

Nicholas J. Mahoney, Jr. 
Wm. H. Cooper 


Publisher 

Assistant Publisher and Editor 

General Business Manager 
until January 27, 1945 

Business Manager 

Circulation Director 
until receipt of telegraphed 
resignation on February 2, 
1945 
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Jeremiah J. Kelleher Circulation Manager 

through January 20, 1945 
Circulation Manager 
beginning February 5,1945 

John Silveira City Circulation Manager 

until February 14, 1945 

Respondent Exhibit No. 2 

509 Officials of The Cape Cod Standard-Times 

Halford R. Houser Publisher and Editor 


Dan B. Gavlord 
Paul Stiles 
Edmund Ellison 


Business Manager 

Advertising Manager 

Circulation Manager 
until February 16, 1945 


Respondent Exhibit No. 3 

510 COMMONWEALTH OF MASSACHUSETTS. 

Bristol, ss. Superior Court In Equity 

E. Anthony & Sons, Inc. 
v. 

Max Kramer 
William H. Cooper 

The Newspaper & Radio Workers Protective Association 
of Southeastern Massachusetts 

and 

The Newspaper Carriers Association. 


BILL OF COMPLAINT. 

Your petitioner respectfully represents: 

1. That your petitioner is a Massachusetts corporation 
with a principal place of business in New Bedford, Bristol 
County, Massachusetts, and is engaged in the business of 
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publishing a daily and Sunday newspaper, called the New 
Bedford Standard-Times, in the City of New Bedford, in 
said County, and the circulation of said newspaper in New 
Bedford and surrounding communities. 

Your petitioner also is the publisher of a daily news¬ 
paper, called the Cape Cod Standard-Times, in Hyannis, 
in the town of Barnstable, County of Barnstable, Massa¬ 
chusetts, and as well circulates the said newspaper on Cape 
Cod in Massachusetts and in surrounding communities. 

The respondent, Max Kramer, is a resident of said New 
Bedford. 

The respondent, William H. Cooper, is a resident of said 
New Bedford and claims to be the business representative 
of the respondent “The Newspaper & Radio Workers Pro¬ 
tective Association of Southeastern Massachusetts” and 
likewise claims to be the business representative of the 
respondent “The Newspaper Carriers Association”. 

The respondent, The Newspaper and Radio Workers Pro¬ 
tective Association of Southeastern Massachusetts 
511 is, upon information and belief, an unincorporated 
labor organization, the names of whose members and 
officers are unknown to your petitioner, except the alleged 
business representative. 

The respondent, The Newspaper Carriers Association, is 
alleged to be an unincorporated organization and an auxil¬ 
iary of The Newspaper & Radio Workers Protective Asso¬ 
ciation of Southeastern Massachusetts, the names of whose 
members and officers are unknown to your petitioner, ex¬ 
cept the alleged business representative. 

2. That the respondent, Max Kramer, was for many years 
the General Business Manager of the petitioner prior to 
the twenty-sixth day of January, 1945, when his employ¬ 
ment was terminated. During the time that he was thus 
engaged by the petitioner, he had supervision of and di¬ 
rected the making of certain contracts with carrier boys 
for the circulation of the daily and Sunday papers pub¬ 
lished by your petitioner, a copy of said contract is attached 
and marked “Exhibit A”. 
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3. That the respondent, William H. Cooper, was the Cir¬ 
culation Director of the petitioner and resigned as such on 
February 1, 1945 and that as such Circulation Director he 
caused contracts with carrier boys to be signed with the 
petitioner, which contracts are, to the knowledge of the said 
respondent, in full force and effect. 

4. In the course of its business the petitioner is required 
to expeditiously and without interference cause to be de¬ 
livered the newspapers published by it and to that end 
have established stations where District Managers super¬ 
vise the delivery of the petitioner’s newspapers to carrier 
boys. 

5. The individual respondents, well knowing of the ex¬ 
istence of the contracts with the carrier boys, and while 
both said Max Kramer and William H. Cooper were en¬ 
gaged as executive employees of the petitioner cor- 

512 poration and receiving salary therefor, and in viola¬ 
tion of their obligations as such employees, they, 
nevertheless, intending to injure and damage their em¬ 
ployer, did conspire together and invited, urger, coerced, 
both orally and in writing, the aforesaid carrier boys to 
breach their aforesaid contracts with your petitioner; fur¬ 
ther have instructed District Managers, the petitioner’s 
employees to urge said carrier boys to 4 ‘sign up”, falsely 
representing to the said boys that everybody in the Cir¬ 
culation Department of the petitioner is a member of this 
association; and further have directed the said District 
Managers to talk with parents of the carrier boys urging 
upon the carriers and their parents that increased profits 
would warrant the carriers in paying 25^ a week as dues to 
the respondents; a copy of said instructions to District 
Managers is hereto annexed and marked “Exhibit B”. 

6. That on Thursday, February 8, 1945, the individual 
respondents, in furtherance of their conspiracy, directed 
the District Managers, the petitioner’s employees, 4o cause 
the aforesaid carrier boys to attend a meeting wherein the 
named respondents, suggested, urged and solicited the 


285 

aforesaid carriers to breach the contract with your peti¬ 
tioner. 

That prior to the aforesaid meeting the individual re¬ 
spondents caused to be sent to the parents of said boys com¬ 
munications, a copy of which is hereto attached and marked 
“Exhibit C”, wherein it was falsely stated “that the boys 
had formed an association and that your son is one of more 
than 800 members’’, and as well cautioned the carrier boys 
against receiving instructions from people not members 
of the alleged association and further instructing said boys 
to keep close contact with the District Manager and to be 
governed by his directions and orally directed the carrier 
boys to disregard entirely and pay no attention to orders 
given by the Publisher or his “stooges”. 

7. That on Saturday, February 10, 1945, the indi- 
513 vidual respondents, in further pursuance of their 
said illegal conspiracy, notified the petitioner of a 
proposed contract between your petitioner and the afore¬ 
said Newspaper Carriers Association which proposed con¬ 
tract is not in accordance with but in direct opposition to 
the aforesaid contracts existing between the petitioner and 
the aforesaid carrier boys; a copy of the letter of trans¬ 
mission of the alleged contract is hereto annexed and 
marked “Exhibit D”, and a copy of the proposed contract 
is hereto annexed and marked “Exhibit E”. 

8. Your petitioner further represents that the respond¬ 
ent, Max Kramer, as General Business Manager of the peti¬ 
tioner corporation had access to and possession of the con¬ 
fidential papers and documents of the petitioner corpora¬ 
tion, all having to do with personnel, circulation, reports, 
budgets and statements, that upon severing his employ¬ 
ment with the petitioner he removed the same from- the files 
and the office provided by the petitioner for his use. 

9. Your petitioner further represents that the respond¬ 
ent, William H. Cooper, as Circulation Director of the peti¬ 
tioner corporation, had access to and possession of the con¬ 
fidential papers and documents of the petitioner corpora¬ 
tion, all having to do with personnel, circulation, reports, 
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budgets and statements, that upon severing his employ¬ 
ment with the petitioner he removed the same from the files 
and the office provided by the petitioner for his use. 

10. Your petitioner further represents that it has no 
plain, adequate and complete remedy at law and that irrep¬ 
arable damage would ensue to the petitioner unless the 
respondents were restrained from continuing their illegal 
acts. 

514 Whereupon your petitioner prays: 

1. For a temporary injunction restraining the indi¬ 
vidual respondents, their agents, servants, or attorneys 
from interfering with the existing contracts between the 
petitioner and the carrier boys. 

2. For a permanent injunction restraining the individual 
respondents, their agents, servants, or attorneys from in¬ 
terfering with the existing contracts between the petitioner 
and the carrier boys. 

3. That the respondent, Max Kramer, be required to re¬ 
turn to the petitioner all of the documents and records and 
any copies made thereof or therefrom and that he be re¬ 
strained from disclosing to anyone or using such confiden¬ 
tial matter. 

4. That the respondent, William H. Cooper, be required 
to return to the petitioner all of the documents and records 
and any copies made thereof or therefrom and that he be 
restrained from disclosing to anyone or using such confi¬ 
dential matter. 

5. That the damage suffered by the petitioner be ascer¬ 
tained and the individual respondents ordered to pay to the 
petitioner the amount of said damage. 

6. For such other and further relief as to this Honorable 
Court may seem meet and proper. 

E. Anthony & Sons, Inc. 

By-’ 

Assistant Publisher & Editor 
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515 COMMONWEALTH OF MASSACHUSETTS. 

Bristol, ss. New Bedford, February 15, 1945 

Personally appeared, before me, Charles J. Lewin, As¬ 
sistant Publisher and Editor of E. Anthony & Sons, Inc., 
and made oath that he has read the foregoing Bill of Com¬ 
plaint, and knows the contents thereof; and that the facts 
stated therein are true of his own knowledge, except such 
as are stated to be alleged on information and belief, and 
as to those that he believes them to be true. 


Notary Public 

516 Exhibit A. 

LEASE OF ROUTE TO RETAILER. 

Route No. Date.19.. 

E. Anthony & Sons, Incorporated (hereinafter called the 
“Company”) hereby leases for the period beginning with 

.and ending.to. 

of.(hereinafter called the “Retailer”) 

and the Retailer hereby hires and accepts from the Com¬ 
pany a newspaper route in.which 

is more fully described as follows:. 


together with a list of the subscribers to. 

(hereinafter called the “Newspaper”) living on said route. 

Company agrees to sell to Retailer and Retailer agrees to 
buy from Company all copies of Newspaper required by 
Retailer for subscribers on said route. Retailer further 
agrees: 

1. To make prompt and regular deliveries (using his own 
instrumentalities) of Newspaper to subscribers residing on 
said route at the retail price therefor established from time 
to time by Company. 
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2. To pay not later than.of each 

week for newspapers sent to him by Company on his order, 
payment to be made at the price established by the Com¬ 
pany from time to time for route retailers in Retailer’s dis¬ 
trict. Retailer shall not be entitled to return any copies de¬ 
livered to him on his order or to have any credit for unsold 
copies thereof delivered to him. Retailer must take all risk 
of loss from failure of subscribers to pay for deliveries. 

3. The Company desires that no advance collections be 
made from subscribers on said route and retailer agrees 
that, except in extraordinary circumstances, said advances 
will not be collected and further, that from any advance col¬ 
lections he will forthwith pay to the Company for such pa¬ 
pers as said collections represent. 

4. Not to sell, sub-let or assign said route or to turn over 
said list or disclose the name of any subscriber to News¬ 
paper to any third party without first obtaining the consent 
from Company to do so. 

5. To do all in his power to promote and extend the cir¬ 
culation of Newspaper. 

6. To notify Company two weeks in advance of his inten¬ 
tion to terminate the lease and cease purchasing copies of 
Newspaper. 

7. To keep a list of all subscribers on said route and to 
deliver the same, together with the list delivered to him 
herewith, to Company at the termination of this agreement. 

It is expressly understood and agreed between the 
parties that Retailer is not and shall not become, by virtue 
of this agreement, an employee or servant of Company, but 
shall be and remain an independent contractor. Retailer 
expressly reserves to himself the right to use and control 
such means, method and manner in selling and delivering 
copies of Newspaper hereunder and to use such means of 
conveyance therein as he in his sole and uncontrolled dis¬ 
cretion may deem advisable without any interference, direc¬ 
tion or control on the part of Company, except as to results. 
He further reserves to himself the right of refusing to make 
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deliveries of Newspaper to any individual on said route 
whom he does not believe to be worthy of receiving credit. 

The fact that Company makes and may make in the future 
sales and deliveries of Newspaper to shop keepers shall not 
be deemed to be a breach of its obligations hereunder, 
whether such sales and deliveries are made by independent 
contractors or employees of Company. 

Company may terminate this agreement and refuse to 
sell further copies of Newspaper to Retailer at any time 
for good and sufficient reason. 


Retailer 

E. Anthony & Sons, Inc. 
By 


ROUTE RETAILER’S BOND. 

Date.19.. 

In consideration of E. Anthony & Sons, Inc. leasing to 

of.by lease dated.19.. 

a route and list of subscribers, we the undersigned do 
hereby jointly and severally guarantee the prompt and full 
performance of all of said Retailer’s obligations under said 
lease, waiving any demand and notice upon Retailer or us 
or either of us. We particularly agree to pay any amounts 
due to said Company under sub-paragraphs “2” and “3” 
of said lease. Payment of all obligations of ours hereunder 
shall be made at the principal office of the Company. 

Witness our hands and seals. 

Witness: 
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517 Exhibit B. 

See carriers parents after you sign up boys in branches. 

They now receive only by*# for a daily paper, they collect 
20^ pay Standard-Times 1414^. Hardly any city in New 
England where they don’t get Vfet to 3^ more. 

Everybody in the Circulation Dept, is a member of this 
association. 

Taking them into our association will make it possible for 
them to get a decent profit. 

Every district manager to talk with parents. 

One way boy can get a square deal. Tell them about dues 
25^ a week. 

In order to keep the association together just as soon as 
we are able to get an increase in profit for your son he will 
start paying 25^ a week. The amount of profit we will get 
for him will amount to $1.00, $2.00 or $3.00 a week. Three 
or four times what their dues amount to. In some cases a 
good deal more. 

If three or four customers don’t pay each week this extra 
profit will help out. 

It’s for our own good and the carriers good. 

Dues not payable until we get increase. 

518 Exhibit C. 

260 Union St., 

Room 12 

Dear Parent* New Bedford, Mass. 

The Standard-Times newspaper boys have formed an 
association and we are happy that your son is one of more 
than 800 members. 

The purpose of this association is to obtain for the news¬ 
paper boys fairer earnings for the delivery of the daily and 
Sunday Standard-Times, earnings more in line with that 
received by newspaper boys in other cities in the United 
States, and to improve conditions of employment. 

We will also make an effort to get newspaper bags, route 
books and any other equipment necessary for the newspaper 
boy in the pursuit of his work without charge to the boy. 
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We hope you will assist your son and us in every way. 
We also wish to caution you that your son will receive in¬ 
structions from people not members of this association. It 
is very important that your son keep in close contact with 
his Branch and District Manager and Steward who are also 
members of this association and who are the only ones 
authorized to instruct and inform him of the association 
activities. 

Sincerely yours, 

The Newspaper and Radio Workers 
Protective Association of South¬ 
eastern Massachusetts. 

519 Exhibit D. 

260 Union Street, 

New r Bedford, Mass., 
February 10, 1945. 

Mr. Basil Brewer, Publisher 
E. Anthony & Sons, Inc. 

555 Pleasant Street, 

New Bedford, Mass. 

Dear Mr. Brewer: 

Please be informed that the newspaper carriers employed 
by you have organized under The Newspaper Carriers’ 
Association, an auxiliary of The Newspaper and Radio 
Workers Protective Association of Southeastern Massa¬ 
chusetts and have designated that organization as their col¬ 
lective bargaining agency for the purpose of negotiating 
terms and conditions of employment with you. As the 
elected business representative of the above named organi¬ 
zation, I hereby request an appointment with you or with 
some other responsible person appointed by you for the 
purpose of negotiating a written contract of employment 
for all newspaper carriers employed by you. 

I am enclosing a proposed contract which I have been 
instructed to submit to you as the Union’s proposal. 




It is hardly necessary for me to draw your attention to 
the fact that the law safeguards the right of your employees 
to organize and that you are not to coerce or intimidate 
or offer special inducements or in any way disturb the 
existing status of your employees pending the negotiations. 

Kindly communicate with me forthwith designating the 
time and place convenient for you where such a conference 
may be held, I shall hold myself in readiness to conform to 
your convenience. 

Sincerely yours, 

The Newspaper and Radio Workers 
Protective Association of South¬ 
eastern Massachusetts. 

S/ William H. Cooper 

Enc. 1 Business Representative. 

520 Exhibit E 

Contract of Employment entered into by and between 
The Newspaper Carriers Association an auxiliary of The 
Newspaper and Radio Workers Protective Association of 
Southeastern Massachusetts, hereafter known in this con¬ 
tract as the Carriers, and E. Anthony & Sons, Publishers of 
the New Bedford Standard-Times, Cape Cod Standard- 
Times, and Sunday Standard-Times, hereafter known in 
this contract as the Publisher. 

The Carriers agree to cooperate with the publisher in the 
prompt and expeditious delivery of all newspapers to be 
delivered on their respective routes. 

The Publisher agrees to compensate the Carriers for 
such service according to the following schedule of pay: 

1. Carriers delivering daily newspapers within the City 
Zone shall be paid at the rate of nine (9) cents per week per 
subscriber for their deliveries. 

2. Carriers delivering daily newspapers in suburban and 
country areas shall be paid at the rate of ten (10) cents per 
week per subscriber. 
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3. Carriers delivering the combination daily Cape Cod 
Standard-Times, and daily New Bedford Standard-Times, 
shall be paid at the rate of twelve and one-half ( 121 / 2 ) cents 
per week per subscriber. 

4. All Carriers delivering the Sunday Standard-Times in 
all areas shall be paid at the rate of four (4) cents per copy 
for such delivery. 

5. Carriers now receiving a higher rate of compensation 
than the above schedule shall not be reduced in their com¬ 
pensation but shall receive proportionate percentage in¬ 
creases in accordance with the above schedule. 

The Publisher undertakes to deliver the papers to the 
Carriers for distribution in accordance with a specific 
schedule to be determined by the Publisher and to be ap¬ 
pended to this contract. If the papers reach the Carriers 
at a time later than is provided for in the schedule, the 
Carriers shall be compensated for his waiting time at the 
rate of sixty (60) cents per hour. 

If a Carrier sustains a loss because of failure on the part 
of a subscriber to pay his subscription and after the Carrier 
has used due diligence in collecting the same, such loss shall 
be borne by the Publisher and the Carrier shall be reim¬ 
bursed for it. 

The schedule of pay provided for in this contract shall be 
effective as of February 12,1945. 

This contract shall continue in effect for one year 
521 from the date of its execution and from year to year 
thereafter unless either party gives written notice of 
intention to terminate at least thirty (30) days before the 
end of any annual terminating date. 

Witness our hands and seals this day of- 1945. 

For The Newspaper and Radio Workers 
Protective Association of South¬ 
eastern Massachusetts. 

By-— 

For E. Anthony & Sons, Inc. 

By- 

#*#•##*###* 




294 


Respondent Exhibit No. 7 

527 COMMONWEALTH OF MASSACHUSETTS 

Bristol, SS. Superior Court No. 3217 Eq. 

E. Anthony & Sons, Inc. 
v. 

Max Kramer, et als. 

INTERLOCUTORY DECREE. 

This case came on to be further heard at this sitting, and 
was argued by counsel; and thereupon, upon consideration 
thereof, it is Ordered, Adjudged and Decreed that the re¬ 
spondents Max Kramer and William H. Cooper, their 
agents, servants ar attorneys, be and they are hereby re¬ 
strained from interfering with the existing contracts be¬ 
tween the petitioner and the carrier boys. 

By the Court, (Morton, J.) 

(Sitting at Boston) 
Leo A. Reed 

Asst . Clerk. 

Entered March 7, 1945. 

A true copy, 

Attest: 

Charles E. Harrington 

Clerk. 
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Respondent Exhibit No. 8 

528 Bookkeeper's Report on Sylvester Boff, advertising 

SOLICITOR FOR THE CaPE Cod STANDARD-TlMES BE¬ 
TWEEN September 8, 1944, and February 15, 1945: 


L New contracts signed by Boff: 

Falmouth Co-operative Bank, 5 in. for 13 wks.—65" © .67.$ 43.55 

Falmouth Marine Railways Inc., 10 in.—13 wks.—130" © .65.... 84.50 

Falmouth Construction Co., 5" for 13 wks.—65" <§> .67. 43.55 

Hopkins Co. Inc., 10 in. for 13 wks.—130" <§> .65. 84.50 

MacDonald & Co., 5 in. for 13 wks.—65" <§> .67 . 43.55 

Helen MacLcllan, 20 in. for 13 wks.—260" © .63. 163.80 

Silver Moon Grill, 5 in. for 13 wks.—65" © .85. 55.25 


$518.70 

2. Contracts on which the space was increased by Boff: 

Corner Store Canteen, 15 in. for 52 wks.—780" © .53. 413.40 

Harry’s Orange Grove, 10 in. for 52 wks.—520" © .53. 275.60 


$689.00 

3. MacDonald & Co. paid only for first two week’s advertising. He 
refused to pay for space used on the balance of his contract. This 

amount is still due. $ 56.89 

518.70 

689.00 


1207.70 

56.89 


$1150.81 

Respondent Exhibit No. 9 

529 Pay-roll records of The Cape Cod Standard-Times 
show that Sylvester Boff was employ’ed from 
Sept. 8, 1944, to Feb. 15, 1945, and that during 

THAT TIME HE RECEIVED THE FOLLOWING PAY: 


$35 a week for 24 weeks. $840 

$5 a week for 23 weeks 

car allowance. 115 


In addition, The Cape Cod Standard-Times paid bills for 
gasoline and oil contracted by Mr. Boff to the extent of 
$71.23. 

$955.00 

71.23 


Total cost to newspaper.$1026.23 

70.08 


1096.31 
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IN THE 


United States Court of Appeals 

Distbict of Columbia 


No. 9385. 


E. ANTHONY & SONS, INC., Petitioner , 

v. 

NATIONAL LABOR RELATIONS BOARD, 

Respondent. 


PETITIONER’S REPLY BRIEF 


This case is scheduled for argument on March 11. Sub¬ 
sequent to the filing of briefs by petitioner and respondent, 
petitioner because of certain issues raised by respondent 
in its brief filed a motion for leave to adduce additional evi¬ 
dence. On February 21 the respondent filed an opposition 
to this motion and requested the Court to deny the motion 
or upon its failure to deny to defer its consideration of peti¬ 
tioner’s motion for leave to adduce additional evidence un¬ 
til argument is heard on the merits. 

The Board’s brief contains numerous misstatements of 
fact, and this reply brief will deal with those misstatements 
for the purpose of pointing out the extent to which the 
Board has gone in an effort to uphold an order which peti¬ 
tioner believes should be set aside by this Court. 
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The whole issue in this controversy revolves around the 
activities of one Kramer and one Cooper, two of petition¬ 
er’s top executives, w T ho sought to take control of peti¬ 
tioner’s newspaper away from it through the organization 
of persons engaged in the distribution of petitioner’s news¬ 
papers. Those persons included employees in petitioner’s 
circulation department, independent contractors engaged 
in the distribution of petitioner’s newspapers and indepen¬ 
dent news dealers who purchased at wholesale and sold at 
retail petitioner’s newspapers. Both of these executives 
engaged upon this program during their employment by 
petitioner. They used as their principal agents top super¬ 
visory employees of petitioner, including petitioner’s head 
bookkeeper in the circulation department, petitioner’s city 
circulation manager for its newspaper in New Bedford and 
petitioner’s circulation manager for its newspaper in 
Hyannis. 

Respondent states that the activities of these two per¬ 
sons are not at issue in this case. Petitioner insists that 
their activities are at issue and that the whole controversy 
centers around those activities. The motion for leave to ad¬ 
duce additional evidence w T as essential in order that this 
Court might have before it at the time of argument, inter 
alia , the final chapter in one phase of the activities of the 
two executives whose acts really are the foundation of this 
proceeding,—namely, their plea of guilty on January 16, 
1947, in the Superior Court of Massachusetts to an indict¬ 
ment charging them with attempting to take over a portion 
of this petitioner’s business. 

Errors in Board’s Brief. 

The Board’s brief contains numerous misstatements of 
fact. 

At page 9 and again at page 35 it states that the Associa¬ 
tion elected officers on February 1, 1945. In support of 
this statement the Board cites the undisputed testimony of 
Silveira (Joint App. 81-85) and Ellison (Joint App. 153- 


; 
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154) to the effect that the election was held on January 30 
or 31. 

The exact date of this election is important in connection 
with petitioner’s contention that Cooper actively partici¬ 
pated in the organization of the Association before he re¬ 
signed from petitioner’s employ. Cooper’s telegraphic res¬ 
ignation was sent on the evening of February 1 and was 
received by petitioner on February 2 (Bd. Ex. 3; Joint App. 
270). 

Throughout the hearing before the Trial Examiner peti¬ 
tioner insisted that Kramer and Cooper had organized the 
Association while they were two of petitioner’s top execu¬ 
tives. Petitioner offered to show the extent of their activi¬ 
ties through the testimony of a former Regional Director 
of the National Labor Relations Board and through docu¬ 
ments in the Board’s files (Joint App. 250-255). The Trial 
Examiner refused to give petitioner this opportunity (Joint 
App. 255). 

Nevertheless, testimony was introduced at the hearing 
which showed that Cooper was active in the Association 
prior to his resignation, and on the last day of the hearing 
the Trial Examiner observed: 

“My impression of the record is that in this case 
Cooper functioned in connection with the early organi¬ 
zation meetings, however many there were, at the end 
of January, and did not resign until the afternoon of 
February 1” (Joint App. 254). 

Notwithstanding this observation the Trial Examiner 
stated in his Intermediate Report that Cooper was elected 
Business Agent on February 1, 1945, and that he sent his 
telegram of resignation before he was elected to this post 
(Joint App. 22-23). Petitioner excepted to the Trial Ex¬ 
aminer’s finding (Joint App. 49) and called the Board’s 
attention to the undisputed testimony of Ellison and Sil- 
veira (Joint App. 81-82; 153-154). 1 

i In its brief before the Board, the American Newspaper Guild stated that 
the organization meeting of the Association was held on January 30, and that 
Cooper was elected Business Agent on that date (Guild brief before NLRB, 
page 1). 
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Now the Board is again insisting that the organization 
meeting was held on February 1. Unless the Board feels 
that Cooper’s activities in behalf of the Association are 
material to this case, it is inconceivable that it would go to 
such lengths to obscure the incontrovertible facts. 

Throughout its brief, the Board juggles the titles of pe¬ 
titioner’s executives. To illustrate: 

(a) At page 8 Cooper is referred to as “petitioner’s 
financial secretary”. In fact he was petitioner’s Cir¬ 
culation Director (Joint App. 281). 

(b) At page 8 Kramer is referred to as petitioner’s 
“business manager”. In fact he was petitioner’s 
General Business Manager (Joint App. 281). 

(c) At page 14 Mahoney is referred to as petition¬ 
er’s “general business manager”. In fact he was pe¬ 
titioner’s Business Manager (Joint App. 281). 

(d) At page 9 Silveira is referred to as petitioner’s 
“Circulation Manager in New Bedford”. In fact Jere¬ 
miah J. Kelleher was petitioner’s Circulation Manager 
in New Bedford (Joint App. 282). Silveira was City 
Circulation Manager (Joint App. 282). 

(e) At page 13 Harden is referred to as a “non- 
supervisory employee”. In fact she was petitioner’s 
head circulation bookkeeper (Board brief, page 14; 
Joint App. 127). 

The Simas Testimony. 

At the hearing Board witness Simas testified that there 
was no rain at New Bedford for two weeks prior to March 
20, 1945 (Joint App. 228). This testimony was credited 
by the Trial Examiner (Joint App. 36) and by the Board 
(Joint App. 57). In its brief in this Court, petitioner called 
the Board’s attention to the official records of the Weather 
Bureau, Department of Commerce, which show that Simas’ 
testimony was clearly false (Petitioner’s brief, page 40). 
The Board brief fails to reject the Simas testimony. In¬ 
stead it accuses petitioner’s counsel of improper conduct 
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in calling official records to the attention of this Court 
(Board brief, page 29). Petitioner has filed its motion for 
leave to adduce additional evidence so that these records 
may be brought before this Court. 

In this proceeding petitioner has sought to show the facts 
but has been harassed at every turn. The Trial Examiner 
refused to issue a subpoena for petitioner’s key witness 
(Joint App. 255). He refused to order the production of 
documents which petitioner requested (Joint App. 255). 
He prepared his intermediate report by picking and choos¬ 
ing bits of testimony which seemed to favor the Board’s 
case. He consistently disregarded evidence which favored 
petitioner in any way. 

In its decision the Board adopted the intermediate report 
with minor modifications (Joint App. 57). It refused to 
make findings which petitioner requested even though peti¬ 
tioner’s requests for findings were supported by the un¬ 
contradicted testimony of the Board’s own witnesses. It 
failed to modify portions of the intermediate report which 
were in direct conflict with the undisputed testimony of 
witnesses called by the Board. In its brief it failed to with¬ 
draw findings which were proved to be erroneous by the 
official records of a government department. 

Conclusion. 

The Board is under a duty to make accurate findings with 
regard to all the material facts so that the parties and the 
courts will be in a position to fairly appraise the Board’s 
decision. In this case the Board has failed to discharge its 
duty, and petitioner therefore submits that the findings, 


conclusions, decision and order of the Board should be set 
aside, vacated and annulled in all respects. 

Respectfully submitted, 

Elisha Hanson, 

729 Fifteenth Street, N. W., 
Washington 5, D. C. 

T. F. O’Brien, 

First National Bank Bldg., 

4 * *... New Bedford, Mass., 

( « 

- . Attorneys for Petitioner. 

^ * 

S. Emory Bentley, 

William K. Van Allen, 

Arthur B. Hanson, 

Of Counsel. 


February 26,1947. 





